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Abstract

Islam has shown a great interest in family, considering it as the basic
building block of society, and for this reason has legislated marriage to be
the sole way to found it, and which must have legal elements and
conditions. Islamic jurisprudents, through diligence, have taken into
consideration anything that would prevent discord between spouses, and
the continuity of marriage to achieve its finality which is preserving the
species. Of those questions, the closeness of spouses in diverse sides
called competence in marriage and which has been a point of difference
among those who postulate its relevance and those who think it is
irrelevant being contradictory to the principle of equality among people
that Islam has endorsed. Even those who postulate the relevance of
competence have disagreed on the characteristics to be considered,
however they agreed upon its necessity for marriage, and have further
studied a multitude of details pertaining to the subject, that have had their
impact on the marriage contract.

This study is a comparison between islamic jurisprudence and the
Algerian family code, and is divided into two chapters. Having a great
influence on marriage and family, the important subject of competence in
marriage has been highlighted by defining it and discussing arguments of
its relevance and those of its irrelevance, and the standpoint of family
code vis-a-vis the question, as well as that of Arab family codes to enrich
the study, stating those who have the right to ask for competence, and the
descriptions of competence. We have strived to balance arguments as
much as we could in order to reach results and suggestions that would
contribute to the enrichment of the Algerian family code that best suits
the Algerian society.
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