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Introduction

Modern legal terminology clearly includes terms that were historically established
as law developed through time. It also includes terminology that eventually worked its
way into Legal English as new socio-political and socio-economic relationships developed
between individuals in English-speaking countries. This means that legal knowledge and

expression are cumulative in character, as is so clearly reflected in modern usage.

A widely held view of metaphor is that it is a mere figure of speech that is used
mainly to achieve some artistic or rhetorical effect. The cognitive approach goes beyond
verbal manifestations and stylistic considerations to include a mental component. Not
only does it incorporate cognitive processing as a relevant dimension but it broadens the
very scope of metaphor to less poetic and more mundane expressions such as falling in
love or taking an examination. The new ministerial tendency of enhancing English
language leads us to focus on linguists with research tools, allowing us to reach a deeper

level of analysis and better learning.

The main goal of the present courses is to teach English legal terminology for all
branches Masters Students it contains fifteen different topics with glossary of the mail

legal terms related to those topics, also with full translation to Arabic.



SECTION ONE: THE HIERARCHY OF LEGAL NORMS

The hierarchy of norms is a hierarchical ranking of the set of norms that make

up the legal system of the rule of law to ensure consistency and rigor. It is based on the
principle that a norm must respect that of the higher level and implement it by detailing
it. In a conflict of norms, it allows the higher norm to prevail over the norm that is
subordinate to it. Thus, an administrative decision must respect laws, international
treaties and the Constitution’.

Formulated by Hans Kelsen (1881-1973), a legal theorist and author of "The Pure
Theory of Law", the notion of a hierarchy of legal norms can only be meaningful if its
respect is controlled by a court®. The control can be carried out by exception in a specific
dispute (ex: by a judge in the United States) or by action when referring a specific body
(the constitutional Council in France).

The Constitution, which establishes and organizes the different organs composing
the State, is generally considered to be the highest norm. Its supremacy can however
compete with international rules. In Europe, this is the case with the Court of Justice of
the European Union (CJEU) and the European Court of Human Rights (ECHR), which
give primacy to international commitments>.

The general scheme of the hierarchy of norms
|- THE consTITUTIONAL BLOC: The constitution the most supreme norm.
2- THE CONVENTIONAL BLOC: Treaties and Conventions ratified.

3- THE LEGISLATIVE FIELD AND THE ENROLMENT OF THE LAW: organic laws, ordinary laws

and ordinances.

4- THE REGULATORY FIELD: Presidential decrees, executive decrees, administrative acts
(inter-ministerial decrees, ministerial decrees, Wilayas decrees, communal decrees,
individual decisions) ancillary texts (circulars, instructions and administrative

notices).

|- THE CONSTITUTIONAL BLOC: every state necessarily has a constitution. In the present legal
order, the constitution is the supreme norm. This is the constitutional law; it is also called
"fundamental law". The constitution is defined as the set of principles and rules governing
the functioning of public bodies. In this sense, it is primarily an instrument for
rationalizing State activity, since it determines the public organs of the State; it is also

! William Burnett Harvey, VI. THE Hierarchy of legal norms, in: Law and Social Change in Ghana, Princeton
University Press 1966, p 241.

2 Thomas Olechowski, Legal Hierarchies in the Works of Hans Kelsen and Adolf Julius Merkl, Part of the Studies in
the History of Law and Justice book series (SHLJ,volume 12), on the link:
https://link.springer.com/chapter/10.1007/978-3-319-73037-0 9

® The Practical Guide to Humanitarian Law, on the link: https://guide-humanitarian-
law.org/content/article/3/hierarchy-of-norms/



https://link.springer.com/chapter/10.1007/978-3-319-73037-0_9
https://guide-humanitarian-law.org/content/article/3/hierarchy-of-norms/
https://guide-humanitarian-law.org/content/article/3/hierarchy-of-norms/

an instrument for the protection of the rights and freedoms of individuals; even if they
fall under private law (defence right, security right, marriage right ... etc).

II- THE BLOC OF CONVENTIONALITY: the set of treaties, conventions ratified and signed

between two or more countries, the entry into force of international treaties or
conventions must be in conformity with the constitution, their constitutional control is
compulsory by the Constitutional Council, in addition, must be approved by
Parliament, for example: the International Convention to Combat Corruption.

IIl- THE LEGISLATIVE FIELD AND THE ENROLMENT OF THE LAW: there are organic laws, ordinary
laws and presidential ordinances.

A- Organic laws: constitute a particular category of laws between the constitution and

the ordinary laws (infra-constitutional and supra-legislative). Their function is to
supplement and specify the organization and functioning of public authorities in the
cases specifically intended by the constitution or in fields deemed important by the
constituent (ex: the Organic Law on Elections, Political Parties, etc.) and are voted by
Parliament according to a specific procedure, the details of which are laid down in
Article 123 of the constitution (qualified majority, constitutional review)>.

B-Ordinary laws: are the acts voted by the parliament according to the legislative
procedure established by the constitution (initiative, simple majority.. Etc) its thirty
(30) fields are fixed by article 139 of the constitution®. These laws, when they emanate
from the government, are submitted by the State’s Council before they are presented
to parliament (when the law emanates from the government, it is called a bill and
when the law provides from parliamentarian, of proposed legislation).

C-Ordinances: these are acts issued by the President of the Republic, for the rapid
application of his policy, or during the vacancy or out of session period of Parliament;
the President of the Republic intervenes in the thirty fields of law. These texts taken
by the President, however, must be approved by both Houses of Parliament at their
next session; this approval gives them legislative value (the value of the law)?*. Article
142 of the Constitution provides that: "Decisions not adopted by Parliament shall

lapse

IV- REGULATORY FIELD: contains the following categories:

A-Presidential decrees (autonomous regulations): are taken from matters which are
exclusively reserved to the president of the republic. In principle, apart from the thirty

! Mario Prost, Hierarchy and the sources of international law, on the link:
https://core.ac.uk/download/pdf/76978461.pdf

> Article 140 of the Algerian constitution.

® Article 139 of the Algerian constitution.

* Article 142 of the Algerian constitution.



https://core.ac.uk/download/pdf/76978461.pdf

fields reserved by the constitution to the parliament, the rest of the matter falls under
the exclusive competence of the president of the republic'.

B- Executives decrees: this type of decree allows taking concrete measures to
enforce laws that don’t provide all the details of their concrete application. The law
itself may provide that the government must issue decrees to supplement its
provisions, but the government can also act_ex-officio to fulfil its enforcement role. It

is evident that these so-called regulations of application are subordinate to laws which
complement and specify, and consequently cannot contain provisions that are

contrary to them.

C-Decisions: Below these texts, other authorities are the source of regulations. These
are Ministers who make ministerial or inter-ministerial orders. The Walis and the PCA
Presidents may also make orders to carry out their duties, as well as for administration
or the public service in general; they use ancillary texts such as: circulars, instructions
and administrative notices.

The following scheme describes the hierarchy of legal norms

Text Type Function
constitution fundamental law at the | Approved bypeople, it establishes the
highest level of the | rules of the organization and
hierarchy of norms functioning of publicauthorities
Treaties treaties and conventions | Are signed and ratified between the
concerned countries and approved.
Organic laws infra-constitutional Lay down the rules for the functioning of
and supra-legislative the State (Article 141 of the
Constitution)

Ordinary laws Are adopted and voted by the parliament
in accordance with the legislative
procedure laid down by the Constitution
(Article 138)

Laws Ordinances Emanate from the President of the
Republic and after they are approved by
the parliament they become of a
legislative nature (art 142 of the
constitution)

presidential decrees Are taken by the President of the Republic
and fall within the autonomous
regulatory power (art 143 of the
constitution)

Executive decrees Are taken by the Prime Minister, they are
linked to the law they supplement (art
143 of the constitution)

Inter-ministerial orders | Are taken by two or more Ministers

Regulatory
acts Ministerial orders Are issued by the Ministers as
authorizing officers

! Article 142 Al 2 of the Algerian constitution



Wilayas orders

Emanate from the executive organs of the
Wilaya

municipal orders

Are taken by the municipal authorities

Individual decisions

Concern the statutes of the persons
concerned

Ancillary texts

circulars, instructions
and
administrative notices

It lays down the detailed rules for
administrative

Glossary of terms
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SECTION TWO: THE RULE OF AW PRINCIPLE

The phrase “The Rule of Law” has to be distinguished_from the phrase “a rule of
law”. The latter phrase is used to designate some particular legal rule like the rule against
perpetuities or the rule that says we have to file our taxes by a certain date. Those are
rules of law, but the Rule of Law is one of the ideals of our political morality and it refers
to the ascendancy of law as such and of the institutions of the legal system in a system of
governance.

The Rule of Law comprises a number of principles of a formal and procedural
character, addressing the way in which a community is governed. The formal principles
concern the generality, clarity, publicity, stability, and prospectivity of the norms that

govern a society. The procedural principles concern the processes, by which these norms
are administered, and the institutions like courts and an independent judiciary that their
administration requires’. On some accounts, The Rule of Law also comprises certain
substantive ideals like a presumption of liberty and respect for private property rights
PPR. But these are much more controversial. And indeed as we shall see there is a great
deal of controversy about what The Rule of Law requires.

RULE OF LAW AND RULE BY LAW

Some theorists draw a distinction between The Rule of Law and what they call rule by
law. They celebrate the one and disparage the other. The Rule of Law is supposed to lift
law above politics. The idea is that the law should stand above every powerful person and
agency in the land®. Rule by law, in contrast, connotes the instrumental use of law as a
tool of political power. It means that the state uses law to control its citizens but tries
never to allow law to be used to control the State?. Rule by law is associated with the
debasement of legality by authoritarian regimes, in modern China for example.

Thomas Hobbes may be seen as a theorist of rule by law. In a society whose
members disagree about property, he thought it conducive to peace for the sovereign of a
society “to make some common rules for all men, and to declare them publicly, by which
every man may know what may be called his, what another’s”*. But Hobbes also thought
that it would undermine peace-indeed it would undermine the very logic of sovereignty-
for the ultimate law-maker to be bound by the laws he applied to his subjects.

However, the distinction may not be so clear-cut. Even rule by law seems to imply
that rulers accept something like the formal discipline of legality. Unless the orders
issued by the State are general, clear, prospective, public, and relatively stable, the State
is not ruling by law”. So this thin version of legality does still have moral significance in
the respect it pays to the human need for clarity and predictability. Rule by law “can be

! Wolfgang Heusel ; Jean-Philippe Rageade, Current threats to the rule of law in the EU: the fundaments on which
the authority of EU law rests, Berlin, Germany : Springer, 2019, p 16.

2 Matej Avbelj, Transnational law and the rule of law in the EU, Portland, OR: Hart, 2018, p 9.

* Theodore Konstadinides, The rule of law in the European Union: the internal dimension, Oxford: Hart, 2017, p12.
4 Wolfgang Heusel ; Jean-Philippe Rageade, Op.cit, p 21.

> Matej Avbelj, Op.cit p 13.
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a way a government stabilizes and secures expectations”. Even if its use remains
instrumental to the purposes of the State, it involves what Lon Fuller called a bond of
reciprocity with the purposes of those who are governed: the latter are assured that the
promulgated rules are the ones that will be used to evaluate their actions'.

Some jurists who maintain the contrast between The Rule of Law and rule by law have
a more ambitious agenda. They take seriously the ancient idea that we might be ruled by
laws and not by men. One may ask: how is that supposed to happen? After all, law is
made by people, interpreted by people and applied by people. It can no more rule us by
itself, without human assistance, than a cannon can dominate us without an iron-monger
to cast it and an artilleryman to load and fire it*. The jurists who contrast The Rule of Law
with rule by law believe they can make this work by focusing on laws whose human
origins are in some way diffuse or immemorial.

We are not necessarily talking here about natural law, but perhaps about
something like customary law or common law, law that is not so evidently a top-down
product of powerful human law-makers. Common law grows and develops under its own
steam, and need not be conceived as a device by which some identifiable humans rule
over others. No doubt there is a lot of mythology in this. A more realistic view of common
law identifies it with the deliberate and arbitrary rule of an entity Jeremy Bentham that
called "Judge & Co™. But it remains true that the human element is diffuse in this sort of
system, and at any given time the law that emerges is a resultant of the work of many
people rather than the intentional product of a domineering majority * ruling us from
the legislative centre of a State.

No one doubts that legislation can sometimes undermine The Rule of Law, by
purporting for example to remove legal accountability from a range of official actions or
to preclude the possibility of judicial review of executive action. But this is not a problem
with legislation as such; this is a concern about the content of particular enactments
Rule by judges (Judgment as a matter of law JMOL), too, can sometimes be seen as the

very sort of rule by men that The Rule of Law is supposed to supersede.

FORMAL, PROCEDURAL AND SUBSTANTIVE REQUIREMENTS

Theorists of The Rule of Law are fond of producing laundry lists of the principles it
comprises. These principles are of disparate kinds, which may loosely be divided into
principles that address the formal aspects of governance by law; principles that address
its procedural aspects; and principles that embrace certain substantive values®,

! Wolfgang Heusel ; Jean-Philippe Rageade, Op.cit, p 24.

2 Werner Schroeder, Strengthening the rule of law in Europe: from a common concept to mechanisms of
implementation, Oxford : Hart, 2016, p 11.

? Cristina Dallara ; Daniela Piana, Networking the Rule of Law: How change agents reshape judicial governance in
the EU, Farnham: Ashgate Publishing Ltd, 2015, p 18.

4 Matej Avbelj, Op.cit p 21.

> Cristina Dallara ; Daniela Piana, Op.cit, p 20.

e Wolfgang Heusel ; Jean-Philippe Rageade, Op.cit, p 29.
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FORMAL ASPECTS

) «

The best known are the eight formal principles of Lon Fuller’s “Inner morality of law”;
and Joseph Raz generality; publicity; prospectivity intelligibility; consistencys;
practicability stability; and congruence’. These principles are formal, because they
concern the form of the norms that are applied to our conduct.

So for example, the requirement that laws be general in character, rather than aimed
at particular individuals, is purely a matter of form. It is compatible with invidious
discrimination so far as its substance is concerned, since even a norm like “A person who
is of African descent must sit in the back of any public bus that they ride on™ applies,
universalizably, to everyone. A formal requirement of generality does not guarantee
justice; but that partly reflects the fact that justice and The Rule of Law work as separate
criteria for evaluating a political system.

Generality is an important feature of legality, reflected in the longstanding
constitutional antipathy to Bill of Attainder. Of course law cannot work without
particular orders, but the generality requirement is usually taken to mean that “the
making of particular laws should be guided by open and relatively stable general rules”.
These rules themselves should operate impersonally and impartially>.

The requirement of clarity is also important in this regard. Laws must be public not
only in the sense of actual promulgation but also in the sense of accessibility and
intelligibly. True, much modern law is necessarily technical and the lay-person will often
require professional advice as to what the law requires of him. It is also an important part
of The Rule of Law that there be a competent profession available to offer such advice and
that the law must be such as to make it possible for professionals at least to get a reliable
picture of what the law at any given time requires. In the 19th century, Jeremy Bentham
criticized customary law in general and common law in particular, for failing to satisfy
this requirement: the sources of law were hidden in obscurity and though there were
spurious appeals to precedent, much of the law was just made up by the judges as they

went along.

PROCEDURAL ASPECTS

We should complement this list of formal characteristics with a list of procedural
principles as well, which are equally indispensable to The Rule of Law*. We might say that
no one should have any penalty, stigma or serious loss imposed upon them by
government except as the upshot of procedures that involve:

! paul Craig, Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework, on the link:
https://ora.ox.ac.uk/objects/uuid:65c45b84-c083-4a5c-9321

9d2529df5182/download _file?file format=application%2Fpdf&safe filename=Craig 2017 Formal_and_substantiv
e.pdf&type of work=Book+section.

? dem.

* Konatsu Nishigai, Two Types of Formalism of the Rule of Law, on the link:
https://academic.oup.com/ojls/article/42/2/495/6420390

* Konatsu Nishigai, Op.cit.
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https://academic.oup.com/ojls/article/42/2/495/6420390

a. A hearing by an impartial and independent tribunal that is required to administer
existing legal norms on the basis of the formal presentation of evidence and
argument;

b. A right to representation by counsel at such a hearing;

c. A right to be present, to confront and question witnesses and to make legal
argument about the bearing of the evidence and the various legal norms relevant to
the case; so called: Judgment notwithstanding verdict JNOV)';

d. A right to hear reasons from the tribunal when it reaches its decision, which are
responsive to the evidence and arguments presented before it.

Arguably, such procedural principles matter more in the ordinary person’s
conception of The Rule of Law than the formal criteria mentioned previously. When
people worried that the American detention facility in Guantanamo Bay from 2003 to
the present was a “black hole” so far as legality was concerned, it was precisely the
lack of these procedural rights that they were concerned about *. What the detainees
demanded, in the name of The Rule of Law, was an opportunity to appear before a
proper legal tribunal, to confront and answer the evidence against them, and to be
represented so that their own side of the story could be explained. No doubt the
integrity of these proceedings would depend in part on the formal characteristics of
the legal norms that were supposed to govern their detention, whose application in
their case they could call in question at the hearings that they demanded?. It’s
difficult to make a case at a hearing if the laws governing detention are kept secret or
are indeterminate or are constantly changing. Even so, we still miss out on a whole
important dimension of The Rule of Law ideal if we don’t also focus on the procedural
demands themselves which, as it were, give the formal side of The Rule of Law this
purchase*.

Some procedural requirements are also institutional in character: there must be
courts and there must be judges whose independence of the other branches of
government is guaranteed. This side of The Rule of Law is connected with the
constitutional principle of the separation of powers. That principle is sometimes
justified simply on the ground that it is unhealthy for power to be institutionally
concentrated in society. But it also has a Rule of Law justification in as much as it
assigns distinct significance to distinct stages in the making and application of laws>.

! Paul Craig, Op.cit.

2 Wolfgang Heusel ; Jean-Philippe Rageade, Op.cit, p 38.

3 Jeremy Waldron, The Rule of Law and the Importance of Procedure, The New York University School of law, on
the ink: https://ssrn.com/abstract=1688491

* Konatsu Nishigai, Op.cit

> Matej Avbelj, Op.cit p 29.
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SUBSTANTIVE THEORIES

Though many jurists follow Joseph Raz’s theory' in thinking that The Rule of
Law is a purely formal/procedural ideal, others believe in adding a more substantive
dimension. They don’t think it’s possible to sharply separate our political ideals in the
way Joseph Raz seems to suppose. At the very least, the formal/procedural aspects
generate a certain momentum in a substantive direction. Generality-proceeding
according to a rule-is often said to contain the germ of justice®. And, stability,
publicity, clarity, and prospectivity indicate a pretty fundamental connection
between The Rule of Law and the conditions of liberty. We have to be careful,
however, to distinguish between allegedly substantive requirements of The Rule of
Law and specification of the deeper values that underlie and motivate the ideal even
in its formal and procedural requirements.

Some jurists believe that there is a special affinity between The Rule of Law and

the vindication and support of private property Ronald Cass says that “a critical
aspect of the commitment to The Rule of Law is the definition and protection of
property rights”™.

Others, like Richard Epstein, accept that “analytically, The Rule of Law is a
separate conception from private property”. But they think nevertheless that a
contingent connection between The Rule of Law and private property can be
established by showing that the forms of regulation defenders of private property are
concerned about tend to be forms of regulation that The Rule of Law, even on a more
austere conception, prohibits.

On the other hand, as we have seen Joseph Raz is famous for insisting that “The
Rule of Law is just one of the virtues which a legal system may possess and by which it
is to be judged”, and that we should not try to read into it other considerations about
democracy, human rights, and social justice. Those considerations, he said, are better
understood as independent dimensions of assessment, Tom Bingham in his book
on The Rule of Law, said this in response to Joseph Raz*.

All this sounds an analytic danger signal. Once we open up the possibility of The
Rule of Law’s having a substantive dimension, we inaugurate a sort of competition in
which everyone clamours to have their favourite political ideal incorporated as a
substantive dimension of The Rule of Law. Those who favour property rights and
market economy will scramble to privilege their favourite values in this regard. But
so will those who favour human rights, or those who favour democratic participation,

! Paul Craig, Op.cit.

2 Corey Brettschneider, A substantive conception of the Rule of Law: Non-arbitrary treatment and the limits of
procedure, Vol. 50, Getting to the Rule of Law (2011), pp. 52-63, American Society for Political and Legal
Philosophyon, on the link: https://www.jstor.org/stable/24220107

* Paul Craig, Op.cit.

4 Matej Avbelj, Op.cit p 69.
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or those who favour civil liberties or social justice. The result is likely to be a general
decline in political articulacy, as people struggle to use the same term to express
disparate ideals.

THE RULE OF LAW AND THE CONCEPT OF LAW

Finally, an analytic question: what is the relation between The Rule of Law and
the concept of law? A case can be made-controversial, no doubt-for bringing the two
of them together. The concept of law could be understood to embrace the
fundamental elements of legality, though this identification looks less plausible the
more substantive the conception of The Rule of Law is held to be. On this account, a
system of governance doesn’t count as law unless it exhibits the characteristic forms
and processes that we associate with legality’. Otherwise we lose our sense of the
institutional distinctiveness of law as a way of ruling a society. We saw earlier that
Lon Fuller envisaged a connection along these lines. So, in his later work did Ronald
Dworkin®. He asked us to consider a situation in which judges and lawyers were
grappling with hard issues of interpretation or with difficult dilemmas posed by
multiple sources of law. He said that in such cases, we might say that what was
required as a matter of law might be different from what was required as a matter of
justice.

That is a familiar separation (even if Dworkin thought it was narrower and more
blurred than most legal positivists believed). But he said, it would make no sense to
say that what was required as a matter of legality or respect for The Rule of Law was
different from what the legal solution was to this case. He also mentioned the most
known principle of good faith (Bona fide purchaser BFP) to figure out the legal
solution we have to address the various legal and political materials precisely in light
of our commitment to legality®. A conception of legality is a general account of how
to decide which particular claims are true. We could make little sense of either
legality or law is we denied this intimate connection.

However, this is not the received position. According Joseph Raz to and others,
you cannot understand what The Rule of Law is unless you already and independently
understand what law is and the characteristic evils that law is likely to give rise to
which The Rule of Law tries to prevent. On this account, legality represents a
particular set of concerns about law that have emerged in our civilization. The fact
that these concerns are undoubtedly moral in character - even though they are not
comprehensive moral concerns- means that in view it is better to keep them separate
from the concept of law itself, for fear of introducing a moral element into that
concept.

! Corey Brettschneider, op.cit.
> Paul Craig, Op.cit.
3 Matej Avbelj, Op.cit p 71.
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IJMPORTANT NOTES
Thomas Hobbes: (April 5th 1588~ December 4th 1679), England, English philosopher.
Lon Fuller: (J une l5th, 1902 - Apyil 8th, 1978) USA, American professor at Harvard Law School.

J eremy Bentham: (Felaruan) 15th, 1748~ June 6th 183?), Euglish philosopher, jurist, social reformer.

Joseph Raz: (March 21st,1939) a professor of philosophy of law at the University of Oxford.

Ronald Cass: (April let, 1923 - 2 June ?006), British screenwriter.
Tom Bingham: (October 15th, 1955 —September llth, 2010) British juclge and jurist, Senior Law Lord.
Richard Epstein: (April 17th, 1943), USA, American legal scholay, Professor of Law New York Universitg .
Ronald Dworkin: (December 11th, 1931 — February 14th, 2013) American philosopher, jurist, and scholar of

United States constitutional law, Professor of Law and Philosophy at New York University.

Bills of Attainder: isan act of a legislature declaring a person or group of persons guilty of some crime and

punishing them, often without a trial. Bills of attainder passed in Parliament by Henry V1ll on 29 January

1542 resulted in the executions of a number of notable historical figures.
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SECTION THREE: GENERAL THEORY OF UNILATERAL
ADMINISTRATIVE ACT

The power of unilateral action is presented as the property of administrative
action. If this power is a privilege of the administration, it does not mean that it
cannot be found in the private reports.

Georges DUPUIS stressed the idea that private law didn’'t disregard the
unilateral act. However, this is not true. In private law, for example, decisions are
made by parents towards their children in the context of family relations. Parents
may unilaterally decide to change the legal status of children. It must be borne in
mind that there is confusion between an administrative act and a unilateral act, but
this is not necessarily the privilege of public law alone.

In order to improve the acceptance of decisions taken, in the interest of effective
public action, there is an increasing tendency to seek the consent of the recipients
through consultations, concertations, etc.

From a terminological point of view, the term "enforceable decision" should be
clarified. Maurice HAURIOU considers that the administrative act and the
enforceable decision are confused; moreover, Conseil d’Etat deteriorated by this term.

In practice this is false.

THE IDENTIFICATION OF UNILATERAL ADMINISTRATIVE ACT
The administrative act is the power of the administration to impose rights and

obligations on subjects of law without their consent.

The unilateral act is a manifestation of will which can also maintain the legal
order. For example, a person applying for a building permit and seeing him refuse is
maintained in the legal situation that was his prior to the application'.

This can also be a decision confirming an earlier standard, which doesn’t alter the
legal scheduling. The judge controls only acts which modify the legal order, the
acts adversely affecting him.

There is no single criterion for isolating the unilateral administrative act. It is then
necessary to examine an organic criterion (author of the act), a formal criterion
(presentation of the act), and material criterion (implementation of an administrative
power). In assessing the material criterion, we must examine public authority and
public service criterion®.

! Philippe COSSALTER, Legon n° 4 : La notion d’acte administratif unilatéral, sur le lien :
https://etudes.cjfa.eu/lessons/lecon-n-4-la-notion-dacte-administratif-unilateral/
2 K . . \ .. K s .

Julien Lenoir, La notion d'acte administratif unilatéral, sur le lien :
https://www.wikiterritorial.cnfpt.fr/xwiki/bin/view/vitrine/Les%20actes%20administratifs%20unilat% C3%A9raux%
20
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THE CHARACTERISTICS OF UNILATERAL ADMINISTRATIVE ACT

The unilateral administrative act may be characterized by its author, its content
or its form:

A- THE AUTHOR OF THE ACT

In principle the author of the administrative act is a public person but in a certain
number of cases it can be a private person.

1- Public persons: If in principle the author of an administrative act is a public
person for all the acts of all the public persons are not administrative acts. Thus,
Conseil d’Etat excluded from the category "administrative act”, legislative acts and
judicial acts. Moreover, certain acts of administrative authorities are not considered
as an administrative act by the judge. These are acts of government and acts of
private management’.

2- Private persons: The situation here is exactly the opposite. Exceptionally their
actions may be administrative. In the first instance, Conseil d’Etat recognized that
persons who were neither public nor private could issue administrative acts insofar as
they were entrusted with a public service mission. Subsequently, Conseil d’Etat
admitted that the act of a private person carrying out a public service mission
involving the prerogatives of a public authority is an administrative ac’t. Finally, the
act of a private person managing a public service of an industrial and commercial
nature is an administrative act if it relates to the organization of the service (CE 15
janvier 1968, époux Barbier).

B- THE CONTENT OF THE ACT

In principle, the administrative act is normative, but these standards can
be general or individual.

1- Regulatory acts: Some acts are general and impersonal: they are regulatory acts.
These acts specify, for example, the organization of services or set the statutory

rules of a public function body. Since these rules are general and impersonal, the
regulatory act has a multitude of unspecified recipients which may be the whole of
the administered or only a category of them?.

2- Individual acts: On the contrary, individual acts are addressed only to persons
named by name, whether it is one person or several. The typical example is the act of
appointing an official, but it can also be an act granting an authorization or

refusing it to that person®.

! ’acte administratif unilatéral, sur le lien : https://lexpedia.fr/droit-administratif/acte-administratif-unilateral/
2 Julien Lenoir, Op.cit.

® Virgile Duflo , Acte administratif unilatéral : définition et régime juridique, sur le lien : https://jurislogic.fr/acte-
administratif-unilateral-definition-regime-juridique/

*Idem.
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C- THE FORM OF THE ACT
The unilateral administrative act is characterized by its general form and by that of its

various elements.

1. Explicit and implicit decisions: Explicit decisions are the most common acts,
they express in writing the will of their author. This is the case of decrees, ministerial
decrees or not, in short all formal acts, that is to say almost all the acts of the
administration. Conversely, the administration's silence for two months amounts to
an implicit decision of rejection. But, some implicit decisions can also have a
positive effect which means accepting an application. This is the case for building
permits’.

2. The elements of the act: Administrative acts contain certain elements which play
an important role: the visas (the texts by virtue of which the act is taken) and the
reasons (the facts which justify the decision)>.

THE LEGAL REGIME OF THE UNILATERAL ACT
Specific conditions are in place for its elaboration, entry into force, execution and

disappearance in order to make it lawful®.
A-Elaboration

The author of the act; the administrative authority which draws up an act, must
also be responsible for its disappearance and modifications*. The person responsible
for the act must impose his signature, he must be competent. Three cases of
incompetence should be noted”:

 Rationae Materiae: where an administration intervenes in a matter which

doesn’t concern it.

+ Rationae Loci: where the administration deals with matters not covered by its
territory.

+ Rationae Temporise: when the authority took a decision when it was not yet

competent.

** The limits: Substitution or acting allows another authority to compensate for the
absence or incapacity of the competent authority (the latter is not always in a
position to exercise the act). Indeed, one authority may substitute for another.

Finally, a system of powers delegation is also possible if it is authorized by a text:

* Delegation of authority (legal transfer of competence);
* Delegation of signature (the delegate retains his attributions).

! Philippe COSSALTER, Op.cit.
2 Julien Lenoir, Op.cit.
3 Virgile Duflo, Op.cit.
* Julien Lenoir, Op.cit.
> Virgile Duflo, Op.cit.
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* The formalism of the act
there are many formalities of the act; we are going to mention them as follow:

1. The obligation to state reasons: all decisions must have grounds, that is to say,
the reasons for the facts and the rights of its elaboration, acts must now be motivated
by adverse individual decisions and administrative decisions which derogate from
regulations and laws'.

2. The respect for the adversarial process: the addressee must be able to present

his observations. In public function, the officer must be able to defend himself and
must be informed. The citizens may be heard at their request by an official®.

3. Preliminary proceedings: acts which can only be enacted after having followed a
procedure (prior opinion of an advisory body or joint administrative committee).

This procedure may remove some decision-making power because the authority must
comply with the notice if it is mandatory (advisory opinions also exist)>.

B-Entry into force

Unilateral acts enter to force generally after they must be a subject of notification,
we are going to mention the deferent categories of acts and when they enter to force
as follow:

1- Regulatory acts: These acts must have been publicized (decrees published in
the official gazette ...).

2- non-regulatory acts: Individual acts shall be enforceable against their
addressees only after they have been notified in a nominative manner to the
latter. Notifications and publications are necessary to define the starting point for
the appeal period in disputes.

C-execution/disappearance: we are going to see first the execution then the
disappearance, as follow:

1- The execution: These acts are the subject of a presumption of legality. The

recipients of the acts are supposed to obey these acts: it is the privilege of the public
power of these acts or says "the prerogative privilege".

Therefore, recourse to the judge, at the request of the citizen, has important
consequences; in effect this appeal has suspensory effect, except in exceptional

cases.

! Ciro Nolberto Guecha Medina, Les débats autour d” une nouvelle théorie du contrat en droit public colombien:
Sa nature juridique et son contrdle de légalité, sur le lien : file:///C:/Users/DEBIH/Downloads/Dialnet-
LesDebatsAutourDUneNouvelleTheorieDuContratEnDroit-4239262.pdf

> Maxime Bizeau, L’acte administratif unilatéral : définition et régime, sur le lien : https://fiches-droit.com/acte-
administratif-unilateral

* Julien Lenoir, Op.cit.
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The administration may also have the "enforcement” procedure if the addressee
refuses to execute it. Possible procedure if provided by law, in case of emergency or
impossibility of applying standard sanctions.

2- The disappearance: Their disappearance has effect only for the future or can put

an end to the existence of the acts for the past of retroactively’.

* Repeal: does not revoke the legal effects it may have had. For regulatory acts
their abrogation is possible and even mandatory in certain cases. For individual
acts which do not create rights: idem. For those creating rights, the release of force
for the future is impossible®.

« Withdrawal: the decision is deemed never to have existed. For non-creative

acts, for individual decisions: withdrawal at any time. The regulations, withdrawn
only for excess of power can only be abrogated. Acts creating a right: may only be

withdrawn within the time limit for appeal. This is to protect the rights of the
recipients of the act’.

If the substantive conditions of an act have disappeared, Conseil d’Etat has
recognized that the repeal of the act is mandatory.
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SECTION FOUR: THE CONCEPT OF ELECTRONIC GOVERNMENT

The emergence of information and communication technologies (ICT) from the
nineties has given rise to the concept of e-government. Often seen as the delivery of
new services available via the Internet, e-government goes well beyond that. It
corresponds to the use of ICT in the administrations, with an influence on the
exchanges with the users as in the internal or inter-institutional relations. It therefore
refers to the overall problem of information systems that is to say to the organization
of information exchanges between the various components of the overall system. In
this sense, it is at the heart of the administrative simplification and the reform of the
State because it induces a flattening of the procedures, the legal texts, the
administrative organization and authorizes new services thanks to the functionalities.

n

So it's not about IT issues, "stewardship™.

This topic focuses on the concept of the E-administration or E-Government, its
evolution and perspectives, from the aspect of large utilization as a Tele-service in the
interest of citizens.

IDENTIFICATION OF E-GOVERNMENT
The term e-administration, which is commonly used, covers very different

realities, corresponding to very variable levels of complexity which need to be
clarified. Electronic administration, as described in the Truche Report, refers to a wide
field of application™:

- The relations of the users with the administrations;

- The contribution of administrations to the animation of the public debate
(dissemination of essential public data, public forum, online consultations,
and more broadly new mechanisms for consulting citizens);

- The relations of the companies with the administration (declarations of the
social data, declarations of hiring, transfers of fiscal and accounting data);

- The implementation of e-commerce techniques for procurement and public
procurement (e-procurement);

- The new modes of work and organization within the administration
(transformation of trades, cooperative work, teleworking).

Today, all these applications are called Tele-services, which can be defined as
"value-added services offered by an administration to its partners and users, using

! Administration électronique et protection des données personnelles", La Documentation Frangaise, 2002, p.15.
? Jean-Marc LALIER, Développement de I'administration électronique : ol en est-on ? sur le lien
http://www.vie-publigue.fr/actualite/dossier/administration-electronique-2005/developpement-administration-
electronigue-ou-est-on.html
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telecommunication tools". This notion is a broader concept than the notion of Tele-
procedure which is presented as the paperless exchange of formalities between public
authorities (ministries, decentralized services, public bodies ...) and their partners

and users, also an API (Application Program Interface) can be used”.

E-government is defined as “the use of information and communication
technologies by government agencies, with the following main objectives: to improve
the quality of public services, to promote interaction between businesses, strengthen
citizen participation through access to information, and reinvent administrative
processes to achieve the much-needed good governance”. E-government has the effect
of: reducing corruption, promoting transparency and reducing the costs of
administrative services for the administration itself and for citizens. We will see
below that there are several types of e-government, but it must be clear to all that a
single government website is not an online administration’.

According to the classic theory of public service, "the administration has
prerogatives of public power only to best serve the public interest, and the public
services". The notion of public service encompasses both the physical organ that is

the seat of the activity and the activity itself. The traditional public service is
delivered from a specific physical place, tangible, by living natural persons, agents,
by means of "material” acts also tangible, paper, essentially. Thus enlightened, the
notion of public service is illustrated by the names of local public services*.

E-government is upsetting these ideas since administrative or Tele-service
Tele-procedures are delivered by machines, and servers, computers, and data
processing programs or software are not necessarily localized to the location where
the request is made by the computer, “user and does not translate into tangible
operations but by electronic data”. It requires a passage through other machines, such
as the printer, to "out" the computer belly files.

Electronic administration and Tele-services place most of the activity in the
service of the public in a material world consisting of electromagnetic inscriptions
transcribed in "machine language" and the data are processed by inaccessible
algorithms programs, invisible to the public Naked eye and untouchable.

! Thierry BERTON, Rapport "Les téléservices en France: quels marchés pour les autoroutes de I'information?",La
Documentation Francaise, rapports, 1994.Modifiée par Philippe Schnébele, in "Réforme de I'Etat et
téléprocédures", AJDA juillet 2001, p.608.

% 1dem.

* Véronique BELOULOU, "Les télé-procédures un enjeu essentiel pour le citoyen et pour I'Etat", AJDA 20 juillet
2000, p.624.

4 Guyverson VEMOUS, Gouvernement électronique, sur le lien :

https://fr.wikibooks.org/wiki/Gouvernement %C3%89lectronique, vu le 01-11-2018

> Jean-Jacques-LAVENUE, E-administration ; fracture numérique et égalité des citoyens, sur le lien :
http://droit.univ-lille2.fr/la-faculte/enseignants/jean-jacques-lavenue/e-admistration-fracture-numerique-et-
egalite-des-citoyens/
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The "human" intervention of the agents is then reduced or even non-existent.
Indeed, the data is transferred from the computer used by the user on the server of
the Ministry, (for example), then, they are "treated" by the programs, and finally, in
the best case, they do subject to control by an agent, control which can relate only to
the results calculated by the program’.

The purpose of Tele-services is an administration without agents, except in
the case of particular difficulties of interpretation of legality, for a small proportion of
files. Teleservices are thus aimed at a radical transformation of the role of agents and
the public®. Most of the legal administrative ways, the "administrative procedures",
involve real work and usually a physical presence of the users in the administrative
premises, and a real work of the agents present: fill a form, have the vouchers

checked, sign, and then return and take possession of the administrative act or
receive it by post. To do this, it is necessary to find the competent administration, the
good counter, the good form, the appropriate vouchers, to telephone, to write, to
move, to discuss, to return’®, etc..

THE BENEFITS OF AN E-ADMINISTRATION
E-government generates benefits for citizens, businesses and the government*:

1- For citizens:

* More communication channels or services;

* Reduced operating costs (this avoids traveling and taking certain risks if
possible);

* Personalized and faster services;
« Citizen participation;
2- For businesses and civil society organizations:
+ Faster interaction with government;
+ Reduction of operating costs (decrease in bribes);

* Reduction or elimination of standards (simplification of administrative
procedures).

3- For public institutions:

* More effective and efficient in its operations;

* Reduced costs on operations and transactions;

! René CHAPUS, Droit Administratif Général, T.1, 2000, p 563.

? Jean-Marc LALIER, Op.cit.

3 Myléne RAMM "Objectifs et avancées de |'administration électronique", sur le lien
http://www.renupi.org/article.php3?id article=193, vu le : 2-11-2018

* Valentina (Dardha) NDOU, E-Government for developing countries: opportunities and challenges, Electron. J. Inf.
Syst. Dev. Countries, 18 (1) (2004), pp. 1-24.
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* Huge long-term returns on investment;
* Better use of ICT investments

4- For the government and society in general: the long-term benefits can be
summarized as follows™:

« Simplification of the life of the Administration - automation of certain
procedural steps;
. Staff reduction - automation of certain tasks;

« Reduction of time in completing tasks - data transmitted in digitized form
need not be re-entered;

« Print economy - printing, inventory management, shipping costs, etc.

« Citizens' satisfaction with public services;

« Less corruption - limitation of controls and shuttles;

« More transparency - public information is accessible to all;

« Promote democracy and good governance.

E-ADMINISTRATION AND MODERNIZATION OF THE ADMINISTRATION
“Administrations, like all organizations, must constantly adapt to the changing needs

of citizens and businesses, implement the new technical possibilities available, and
manage the financial resources at their best”. We take this statement from the
Carcenac Report, entitled "For a citizen e-government", which gives very concrete
examples. It could be:

« To set up call centers open to victims of different types of violence
(marital, school, incivilities etc.);

« To dematerialize the transmission of statements for companies;

« To delete the civil status file, the certifications compliant.

This continuous evolution of the modes of administrative functioning, which
in France is what is generally called "State reform", is in line with the principle of
adaptation of the Public Service. However, the risk may come less from the difficulty
of modernizing the administration than from the slippage that one might attempt to
operate, on this occasion, from the public to the private sector, under the pretext of
undertaking, according to the jargon used, a "reengineering of administrative
processes">.

Without doubt, information and communication technologies must be
inseparable from the overall effort to transform the machinery of government and the
services it renders to the governed, but they must not become the pretext for State

! Jacques SAURET, I'administration électronique, sur le lien :
https://www.lajauneetlarouge.com/article/ladministration-electronique#.W-GXrDGNyHs

> A.M. AI-KHOURI, E-government in Arab countries: a 6-staged road map to develop the public sector, J. Manage.
Strategy, 4 (1) (2013), p. 2013.

® Electronic Government for Developing Countries, ICT Applications and Cyber Security, Policies and Strategies
Department, ITU Telecommunication Development Sector (2008)
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grabbing by the private sector. But there is a moment in the process of modernization
where the state necessarily needs the private sector; the choice of policies will likely
tilt the system on one side or another. The profitability criterion undermines the
principle of equality, so-called digital divide, of temporary will then become final'.

The application or development of these models goes through four phases of e-
government maturation: Information phase; interaction phase; transaction phase;
transformation phase.

It should be noted that it is not mandatory for a government agency to go
through the four phases above, it all depends on the importance of the phase in its
operations. For example, the General Tax Directorate may be in the transaction
phase, while the labor department may remain in the second phase. To ensure the
success of each phase, it is necessary for the government to define its vision and put
in place a national e-government policy or plan that will be implemented through a
government-wide web portal that brings together all the information and services in
one public place®.

THE OBSTACLES OF A SUCCESSFUL E-ADMINISTRATION
There are several obstacles related to a successful E- administration,

organizational obstacles, Legislative and regulatory obstacles and financial obstacles,
we are going to study every category as follow:

1- Organizational obstacles:

The context influences e-government initiatives, yet the dominant structures in
all Organisation for Economic Corporation and Development OECD member countries
are, to varying degrees, "siled" or "silo" based on relatively clear areas of competence,
mutually exclusive, with specific control mechanisms and responsibilities’.

External barriers to e-government are often due to lack of communication or
lack of flexibility in the frameworks that may prevent an interdepartmental

perspective. This is particularly the case when e-government is seen as a purely
technical issue and not as a matter of the core public service delivery mission - or
when government agencies neglect the added value of better service delivery.
Collaboration with other agencies providing related services. Organizations that
focus solely on bringing their own services online, without taking into consideration
the broader context that determines what they can do (ex: public procurement,
human resource management and budget rules) may also encounter obstacles. In

! Edwin LAU, Principaux enjeux de I'administration électronique dans les pays membres de I'OCDE, in : Revue
frangaise d'administration publique 2004/2 (n°110), CAIRN, sur le lien :
https://www.cairn.info/revue-francaise-d-administration-publique-2004-2-page-225.html

? ldem

® Francis JUBERT, Elizabeth MONFORT, Robert STAKOWSKY, Le e-administration , levier de la réforme de I'Etat,
4e de couverture, Dunod, Paris 2004, p 53.
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particular, the regulatory and financial provisions may seem insurmountable

barriers to the establishment of e-administration'.
2- Legislative and regulatory obstacles

Success depends largely on the establishment by governments of an appropriate
legal framework. The introduction and use of e-government services will remain
minimal in the absence of legal equivalence between digital processes and paper-
based processes. OECD member countries are aware of the need for such a
framework for electronic transactions to be effective, both in the area of
administration and electronic commerce, and have taken steps to that effect. For
example, the legal recognition of digital signatures is necessary for the

communication of electronic forms containing sensitive personal or financial data. In
2002, 26 of the 30 OECD countries have adopted laws recognizing digital signatures
but only a much smaller number have actually implemented applications beyond a
pilot phase. Many of them are waiting for the private sector to fill the void™.

Otherwise, current public management frameworks are based on the
assumption that public bodies act in isolation (ex: performance management,
accountability frameworks, data exchange) and may have to hinder collaboration
and the exchange of information. The complexity of regulations and the obligations
imposed on public bodies may be another obstacle to investing in an inadequate
project. In addition, privacy and security issues need to be addressed through

appropriate legislation and regulations (as well as in practice). All government
requirements for ICT procurement, support to industry, contract clauses, compliance
with security requirements, and other standards can increase costs and drag out
schedules. Integrated services requiring the intervention of multiple organizations
inevitably increase the complexity of this process’.

Rules and regulations governing the use of ICTs can accumulate and impose
obligations regarding the acquisition and financing of ICTs, network operation and
security, personnel and qualification issues, service design, monitoring and reporting.
They are usually issued by more than one agency or the e-government coordination
unit. It would be useful to periodically review the regulations and general
requirements governing the acquisition and use of ICTs, identify unnecessary or
duplicative regulations®.

3- Financial obstacles

OECD member countries operate in vertical funding structures, in accordance
with the fundamental principle of public management, which is to hold a public body

! Mohammad A.Sarrayrih, B.Sriram, Major challenges in developing a successful e-government: A review on the
Sultanate of Oman, sur le lien : https://www.sciencedirect.com/science/article/pii/5131915781500021X

? Francis JUBERT, Elizabeth MONFORT, Robert STAKOWSKY, Op.cit.

* Edwin LAU, Op.cit.

* Myléne RAMM, op.cit
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accountable for achieving organizational objectives and to give it the resources to
achieve those objectives. However, these budget frameworks sometimes do not take
into account the specific needs of some e-government projects, particularly those that
require long-term funding and collaboration between different agencies. To
maximize the benefits of e-government, funding issues need to be addressed’.

Some argue that there is a near-inverse relationship between traditional
government budgeting and investments in ICT. Many of the features of the current
fiscal arrangements in OECD member countries run counter to the effective
implementation of e-government. Current budget frameworks allow the funding of
projects in isolation but do not allow for the shared responsibilities inherent in many
e-government projects>.

Financial rules may also contain rigidities that hinder collaboration in e-
government by preventing joint funding arrangements. There are few mechanisms for
shared funding, and it may be difficult to assess the benefits of a project of this type.
In the absence of a framework for benefit sharing, organizations do not have
incentives to eliminate duplication by sharing systems with other organizations
unless they can share some of the savings. The use of results-based budgeting can
also create barriers to collaboration by rewarding self-reliance at the expense of
joint projects>.

Conclusion

The development of e-government introduces significant changes and plunges
the public sector into the digital age. Today, E-government is becoming a reality.
Experiences are multiplying, public services are getting organized, technology
providers are fine-tuning their offers, citizens are consuming more and more online
services.

However, this modernization of the administration must necessarily be
accompanied by legislative reforms and a legal framework of its own. This is
particularly the case with regard to the legal status of exchanges, the protection of
personal data and the implementation of an electronic signature procedure which
will make it possible to authenticate the origin of the message and ensure the

integrity of the message. of its contents. The same is true of relations between the

|l

administration and the actors involved in the process of shaping the " interface ", as
well as the participation of citizens in public decisions via cyber-democracy.

In addition, public authorities must ensure that e-government does not further
increase the digital divide, that e-government benefits only a minority. It would be

! Mohammad A.Sarrayrih, B.Sriram, Op.cit.
2 Jacques SAURET, Op.cit.
*> A.M. AI-KHOURI, Op.cit.
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useful to advocate for training programs to acquire the basic knowledge necessary
for the use of ICT.

Finally, today, with e-government and e-democracy, we are witnessing a

historical process, analogous to the transition from the feudal State to the modern

State. We move to the networked State. It is not only a question of saving the state

but of making it progress, of making it succeed in its transformation.
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SECTION FIVE: MONEY LAUNDERING CRIME IN ALGERIA

Money laundering is currently the most important crime. Moreover, the fight
against this phenomenon remains a current and global theme. Money laundering is a
fairly simple concept to conceive. It is a process by which the proceeds of a criminal
activity are masked in order to conceal its unlawful origin.

The first relationship with money laundering has a long history of illicit drug
trafficking. Today, ill-gotten gains come from a wide range of criminal activities.
Regardless of the crime, money launderers use placement, stacking and integration
techniques to turn illicit gains into apparently lawful funds or proceeds.

Money laundering has a corrosive effect on the economy of a country. It
distorts business decisions, increases the risk of bank failures, deprives the
government of control of its economic policy, damages the reputation of a country
and exposes its population to criminal activities. In short, it contradicts the old adage
that crime doesn’t pay.

The problem of money laundering was not particularly preoccupying as long as
the economy, foreign trade and the banking system were under the exclusive control
of the State. Any international movement of funds required a prior agreement of the
Bank of Algeria. But currently this phenomenon raises many worries.

IDENTIFICATION OF MONEY LAUNDERING

According to the law n ° 15-06 of February 15, 2015 modifying and
supplementing the law  n°05-o1 of February 06, 2005 about the prevention and the
fight against money laundering and the financing of terrorism, the money laundering
defined as: "It is the conversion or transfer of property of which the author knows that
it is the product of a crime, for the purpose of concealing or disguising the illicit origin
of such property or of helping anyone involved in the main offense as a result of which,

such property is recovered from the legal consequences of such acts ".

According to the definition adopted by the Council of Europe: "This is the
transformation of illicit funds into lawful money, which can therefore be reinvested in
legal sectors or used for personal purposes'.

ORIGIN OF THE TERM “LAUNDERING”
The expression (money laundering) would come from the United States; the

money laundering was done by the purchase of laundries?, in which the proceeds of
the crime were sold. In 1928, in CHICAGO, AL CAPONE bought a chain of laundry.

'Art 2 alinéa a de la Loi n°05-01 correspondant au 6 février 2005 relative a la prévention et a la lutte contre le
blanchiment d'argent et le financement du terrorisme modifié et complété par Loi n° 15-06 correspondant au 15
février 2015.

> Article 6 of the 1990’ Council of Europe Convention.

3 Anti-Money Laundering, The History of Money Laundering: Know The Important Origin Of Money Laundering, on
the link: https://financialcrimeacademy.org/the-history-of-money-laundering-2/

46


https://financialcrimeacademy.org/the-history-of-money-laundering-2/

This legal frontage allowed AL CAPONE to recycle resources from its many illegal
activities'.

The arrest of AL CAPONE for tax evasion and not for money laundering shows
the importance and the difficulty of money laundering in criminal organizations. The
Mafioso: LUCKY LUCIANO and his right arm MEYER LANSKY, understood since
1932°.  The importance of inventing new techniques, money laundering, blessing to
the network of islands politically independent says: off-shore countries.

THE SCOPE OF THE OFFENSE OF MONEY LAUNDERING

It aims any facilitation, false justification, criminal or tortious origin of the funds
and any aid to a placement operation, and dissimulation or conversion of the

proceeds of a crime or an offense. Example (sale without invoicing).

LIST OF ILLEGAL AC‘I‘IVI’TIES5

- Bribes (bribery)
- Counterfeit money;

- Drug trafficking;
- Spying;

- Extortion;

- Tax evasion;

- Murder;

- The abductions
- Scam

- lllegal sales of arms

- Smuggling
- Human trafficking

- Computer fraud.

All of its activities generate significant profits, which encourages offenders to
legitimize these ill-gotten gains through money laundering.

LAUNDERING PHASE
A- Placement (pre-wash): the launderer introduces his illegal profits, in the financial

system, by splitting large quantities of cash to obtain smaller and less suspicious
sums. They are then deposited directly, in a bank account or procuring various

LAl Capone: The One Who Gives Us The Term 'Money Laundering', on the link:
https://sanctionscanner.com/blog/al-capone-the-one-who-gives-us-the-term-money-laundering-348

> Money laundering, on the link : https://home-affairs.ec.europa.eu/policies/internal-security/organised-crime-
and-human-trafficking/money-laundering en

* James Chen, Money Laundering: What It Is and How to Prevent It, on the link:
https://www.investopedia.com/terms/m/moneylaundering.asp
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instruments of payments (checks, transfer) which are then collected and deposited
on accounts in other places'.

B- Layering (washing): the launderer undertakes a series of complex financial
transactions designed to remove funds from their sources. For example, those who

are big sums of money to launder, create fictitious companies, in countries that are
reputed either to have strict laws on banking secrets, or to laxness apply those that
govern money laundering®.

C- Integration: the launderer invests the funds in legitimate economic activities,
make commercial investments, acquisition of buildings or the purchase of luxury
goods’.

How TO LAUNDER?
Three methods that are:

1) Makeup (directly present dirty money as a lawful gain).
2) Disguise (attributing the illegal gain to a lawful operation).
3) Amalgam (integrate the illegal gain into a legal activity).

WHO LAUNDERS?
- Small delinquent: his goal to hide the origin of funds (makeup), Criminal

without legal activity (its purpose is to legalize funds of illicit origin (disguise).

- Organization network (mafia) their purposes completely obscure the illicit
origin of funds (Amalgam).

CREATION OF THE E.T.I.U

Executive Decree No. 02-127 of 11 April 2002 establishing, organizing and
operating the Financial Technical Intelligence Unit (F.T.I.U) is charged with the fight
against the financing of terrorism and the money laundering, its mission notably*:

- Receive reports of suspicions relating to any terrorist financing and money
laundering operation transmitted to it by the organizations and persons
designated by law.

- To process suspicious transaction reports.

- To transmit, the files corresponding to the public prosecutor.

- To propose any legislative or regulatory text aimed at the fight against
money laundering and the financing of terrorism.

- Put in place the necessary procedures for the prevention and detection of all
forms of financing of terrorism, and money laundering.

! Glossary : Money Laundering, on the link : https://www.idnow.io/glossary/money-laundering/

? What is 'Money laundering', on the link : https://economictimes.indiatimes.com/definition/money-laundering
3 Glossary : Money laundering, op.cit.

* Article 4 alinéa 2 du Décret exécutif n° 02-127 correspondant au 7 avril 2002 portant création, organisation et
fonctionnement de la cellule de traitement du renseignement financier (CTRF). J.O n°23 du 07 avril 2002.
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-May appeal to any person whom it deems qualified to assist it in the
accomplishment of its missions. It exchanges information in its possession
with other organizations such as: The FATF (Financial Action Task Force on
Money Laundering/Groupe d'Action Financier sur le blanchiment de capitaux
GAFI) which is an intergovernmental organization created at the G7 Summit
in Paris 1989, in response to preoccupations about money laundering, which
published the 40 recommendations, as well as the Arab Regional Anti-Money
Laundering Organization (MENA FATF).

THE NEW LAW 15-O6 DISPOSITIONS ABOUT FINANCING TERRORISM

The law n° 15-06 defines "financing of terrorism" as "a terrorist act". In Article 3,
it is explained that the terrorist financing offense is punishable for "any person, by
any means, directly or indirectly, in a lawful or unlawful manner, deliberately providing,
assembling or the intention to use them personally, in whole or in part, to commit or

"

attempt to commit offenses described as terrorist acts

Is also punished "any legal person who commits the offense of financing of
terrorism referred to in Article 3 above" to penalties provided for in "Article 18 bis of
the Criminal Code", reads in Article 3 bis-1.

Regarding the jurisdiction of the Algerian courts, article 3 bis-2 specifies that

it extends to terrorist financing acts: "committed in Algeria even if the terrorist act
was committed abroad or the terrorist or the terrorist organization is abroad". The
Algerian courts are also competent in the case of acts "committed abroad by an
Algerian or a foreigner, when the terrorist act to which the financing is intended is
committed in Algeria or when the terrorist or the terrorist organization to which the
funds are intended to be in Algeria". Also included in their jurisdiction "the terrorist
act for which the financing is committed against the interests of Algeria abroad or
that the victim of the act is of Algerian nationality"*.

In Article 8 bis, the new law specifies the flow of "freezing and / or seizing"
decision-making and its applications. "Where the request for freezing and / or seizure
is supported by sufficient grounds or reasonable grounds to show that the person
concerned by the measure is a terrorist, a terrorist organization or a person who
finances terrorism, the President of the Court shall order, immediately, the freezing
and / or seizure of funds and property subject to the request, subject to the rights of
third parties in good faith ".

Further, it is also stated that an order for seizure or freezing "is subject to
challenge before the same authority (the president of the court of Algiers) within two
days of notification". When Article 18 bis-1 grants the President of the Algiers Court

! Article 3 de la loi 15-06 correspondant au 15 février 2015.
? Article 3 Bis 2 de la loi 15-06 précité.
® Article 8 Bis de la loi 15-06 précité.
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the power to "authorize the person who was the subject of the freezing and / or
seizure decision, and after consulting the public prosecutor, to use a part of these
funds to cover his basic needs, those of his family as well as his dependents ", article
18 bis-2 refers to" immediate "seizure in the case of" persons, groups and entities the
consolidated list of the Security Council Sanctions Committee established by

"

resolution N°1267 (1999) ".

It is also stipulated that the decision of freezing and / or seizure "is taken by
order of the Minister of Finance". The latter may designate "the authority responsible
for the management of the frozen and / or seized funds and may authorize the person
who was the subject of the freezing and / or seizure decision to use part of his or her
funds in order to cover his basic needs, those of his family as well as his dependents.
The terms of application of the article in question will be determined "by regulation”,
adds the law.

PREVENTION FROM MONEY LAUNDERING

The prevention from money laundering is essential, firstly because the
detection as early as possible of criminal activity is always a guarantee of the
effectiveness of the fight and the resulting prevention is always more satisfactory than
the repression a posteriori’.

According to article 10 bis 3 of the law n ° 15-06, the regulations taken by the
Council of the Currency and Credit as well as the guidelines of the Bank of Algeria in
the prevention and the fight against money laundering capital and the financing of
terrorism apply to banks, financial institutions and financial services of Algeria Post
Office and Change Offices which are subject to the control of the banking
commission’.

On the other hand, taxable persons other than those referred to in Article 10
bis 3 above, and in particular non-financial businesses and professions and insurance
companies, are subject to the guidelines of the Financial Intelligence Unit.

The Bank of Algeria emphasizes that the insecurity hitherto put in place to
counter these abuses are inadequate, hence the urgency to put in place new
mechanisms to carry out this fight.

It is, indeed, a reminder to the Bank of Algeria that incorporates the guidelines
on the due diligence measures that banks must take in accordance with Article 27 of
Regulation 12-03 of 28 November 2012 on preventing and combating money
laundering. "In this context, it appeared necessary to clarify the expectations of the
Bank of Algeria in light of findings made during the on-the spot monitoring missions,

! Article 18 Bis de la loi 15-06 précité.
? James Chen, Op.cit.
® Article 10 Bis 3 de la loi 15-06 précité.
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showing that the taxable persons did not correctly apply the obligations to fight against
fraud, money laundering and terrorist financing”'.

The Central Bank recalls through its missive that "the appropriate procedures
and controls make it possible to know and apprehend with satisfaction their customer
base which constitutes the keystone of the anti-money laundering and the financing of
terrorism". It states that "the introduction of appropriate vigilance measures not only
leads to an effective fight against this scourge, but also protects these institutions from
any misuse of their circuits", adding that "the implementation of new guidelines on
vigilance should not prevent people in precarious financial or social situations from

T

accessing banking services ". With new measures and mechanisms to fight money
laundering, so against its corollary, the financing of terrorism, the Bank of Algeria
intends to establish files on suspicious profiles of customers, to recall that this action

falls within the framework of the national policy against terrorism that Algeria has

adopted. It is behind the criminalization of ransom payments for terrorist groups®.

CONCLUSION

Money laundering is the scourge against which, banks are mobilized, because
they are the first victims of the use of financial circuits, it is necessary to locate the
scale of the phenomenon, in terms of figures which is located next the IMF's(FMI)
estimate of between 1,500 and 2,000 billion $.

Money laundering is a global phenomenon. It is a recent phenomenon, but its
origins go back to the 1920s. The globalization of financial markets, new information
technologies, the culture of banking secrets and the redeployment of large criminal
organizations, are all factors of vulnerability.

We suggest some solutions to eradicate this phenomenon:

1- Distribution of textbooks to the upper middle school, in order to sensitize them
against this scourge.

2- The customs officers, and the border police, to be daily vigilant against all
organized crimes.

3- At least fifteen minutes of each Friday prayer devoted to this phenomenon of
money laundering to raise citizens' awareness.

4- Encourage training, seminars, retraining, for the staff of the bank, financial
institution and Algeria Post to find out about this phenomenon.

5- Let the free flow of information concerning any suspicious transaction.

6- To urgently restore the credibility of the check.

7- At the counters of the BANK OF ALGERIA should be controlled by what the
launderers can exchange notes against metal pieces.

! Article 27 du Réglement n° 12-03 du 28 Novembre 2012 relatif a la prévention et la lutte contre le blanchiment
d’argent.
? Les directives de La Banque d’Algérie.
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8- Strengthening control at the level of banks, financial institutions, and Algeria post.

9- Put mechanisms to fight against the parallel market of the currencies to have the

attribution of the approvals of exchange offices, in spite of the existence of the

regulation of the bank of Algeria relating to the approvals.

10- A particular intention in matters, granting of credit.

11- To entrust the responsibility of our financial and economic system to competent,

honest and loving people of their homeland.
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SECTION SIX: THE CONCEPT OF ORGANIZED CRIME

In recent decades, organized crime has become a serious phenomenon,
particularly through economic, political, security and social levels, where the
different aspects of organized national and transnational crime, which is still marked
by smuggling and money laundering, are located, drug trafficking, human trafficking
"modern slavery" and arms trafficking, which have had a destructive impact on the
social structure of all societies, that is why organized crime has become a concern on
the international scene, including Algeria. So, it is from this context that we will seek
to examine this phenomenon.

DEFINITION OF ORGANIZED CRIME

The definition of "organized crime" has got a conceptual variety, depending on
the perception of each police or judicial apparatus, as well as some researchers and
author’s point of view. More often than not, the definition of organized crime reflects
the perspective of the author's profession; the point of view variety has thus given rise
to various definitions, of which we shall discuss some of them'.

The simplest definition is mentioned as "more than three people who engage
mainly in criminal activities to bury material gains", but other authors add a more

precise definition: "organized crime is an illicit activity motivated by the greed of
any group, association or organization of two or more persons, formally structured,
whose negative repercussions may be considered of economic, social, health and

safety or the environment ", another definition based on motivation: "Organized crime
is a permanent activity motivated by political, social or economic conditions or goals
(or their combinations), which is realized in a network of formal and informal social
relations of collaboration, whose structure transcends individual members, with the
possibility of recourse to corruption or violence or both, in order to facilitate the

criminal process .

CHARACTERISTICS OF CRIMINAL ORGANIZATION (NATIONAL & TRANSNATIONAL )

Organized criminal organizations are multiple forms, we quote the great
criminal powers such as: the Italian mafia "Cosa-nostra", the Russian “Red mafia" the
Japanese "Yakuza", the Chinese Triads, the Hong Kong mafia, big cartel groups like:
Colombian and Mexican Cartels, also the clans like Balkan, Nigerian clans, Albanian-
speaking crime groups, Jamaican crime groups and motorcycle gangs ..Etc>.

There are two kinds of characteristics: general characteristics that characterize
most criminal powers, and particular and specific ones, that distinguish each power
from the other.

! organized crime, on the link: https://www.britannica.com/topic/organized-crime

? United Nations Office on Drugs and Crime, defining organized crime, on the link:
https://www.unodc.org/e4i/zh/organized-crime/module-1/key-issues/defining-organized-crime.html
3 organized crime, Op.cit.
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GENERAL CHARACTERISTICS

Main characteristics are based on a collaboration between more than two people,
by involving specific tasks assigned to each of them, over a long or indefinite period,
with some form of discipline or control (each member has a distinguished status and
role) : the efficiency of the criminal powers is mainly due to their hierarchy, they have
preserved from the past a patriarchal conception of the family or the clan, but in the

patriarchal family as in the criminal entity, the submission is the principle and the
hierarchy, where there is no personality of the recruit member, who is only there to
execute orders received, with professionalism and in the interest of the organization,
the member belonging to a structure that exceeds and who makes him act as a simple
executor, he doesn’t master the finality of his action, any more than he doesn’t
discuss the received orders'.

PARTICULAR OR SPECIFIC CHARACTERISTICS

There are many particular or specific characteristics related to organized crime we are
going to set them as follow:

eAll members of criminal organizations have their own values, the member of
an organized criminal group doesn’t look for a traditional situation and values
of respect (except with regard to the Boss or sponsor), because he has his own
vision. In his eyes, the member of an organized criminal group is a good person,
and success has replaced respect as much as value®.

By acting at the level (local, regional, national and international).

eUsing violence or other means of intimidation: the major weapons of
organized crime are exploitation, intimidation, blackmail, and the most serious
crime is murder, because life being the most valuable asset for everyone.
Criminal organizations adopt the strategy of corruption and infiltration rather

than confrontation, by attempting to establish cooperative relations with the
institutions representatives or at least with people with influence able to
provide them with access to decision circles whether political economic or
media. The structure of the criminal organization allows for the removal and
replacement of members of the organization without jeopardizing criminal

viability?.
eCriminal organizations are composed and work as informally organized
networks of cells: these cells manage the organization with flexibility which

! Characteristics of Organized Crimes, on the link: https://thelegalquotient.com/criminal-
laws/criminology/characteristics-of-organized-crimes/1315/

2 An Introduction to Organized Crime, on the link: http://samples.jbpub.com/9781449648046/22572 ch01 v1.pdf
* Klaus von Lampe, The Concept of Organized Crime in Historical Perspective, on the link: http://www.organized-
crime.de/lauhtm01.htm
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reduce the possibilities of police infiltration, and allow greater efficiency in
network structures, also avoid the identification of leaders, while reducing the
authority breadth at the level of each organization'.

eIntroduction of a shadow economy: there are several nicknames of this

economy founded by criminal organizations: the underground economy,
unrecorded, destructive, unregulated, criminal, small, fictitious, private, black,
informal, illegal, outside the law etc...

eDelivering money laundering.

ePenetration into "Grey Areas": where the State is weakened by conflict or civil
war; "These territories are generally transformed into Grey Areas offering a
privileged ground for the installation and development of criminal powers
exploiting these vulnerabilities".

eInfluencing politics, the media, public administration, the judiciary or the
economy,

infiltration inside the union structures (syndicates), which is considered
relatively new.

eTaking advantage of technology development, means of transport, means of
communication, and collaboration with other criminal groups who have a
common profit.

eActing for profit and / or power.

MAIN LEGISLATIONS AGAINST ORGANIZED CRIME

At the international level, there have been several conventions & treaties to the
fight against organized crime between several signatory States, including Algeria, we
must also mention the old conventions such as:

eThe Vienna Convention of 20 December 1988 on drug trafficking and money
laundering,

eThe two New York conventions of 15 February 1997 on the repression of
terrorist attacks, and 9 December 1999 for the abolition of terrorism financing,
The famous Palermo convention on organized crime adopted by the United
Nation’s General Assembly on 8 January 2001, also, the Algerian legislator
amended Article 176/177 of the Criminal Code according to Article 15-04, which
broadens the scope of criminal conspiracy, thus article 177 which designates
the responsibility of the moral person (membership, moral support,
cooperation) as criminal, all this is considered an insinuation or an implicit
declaration of organized crime.

! Characteristics of Organized Crimes, Op.cit.
? Klaus von Lampe, Op.cit.
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At the national level we can mention the main text as follow:

e Law No. 15-06 of 15 February 2015 on the prevention and the fight against
money laundering and the financing of terrorism.

e Law N ° 06-01 of 20 February 2006 on the prevention and the fight against
the corruption.

e Law 04-14 and 04-15 of November 10, 2004 incriminating money laundering
and transnational organized crime.

e Law 04-18 of 25 December 2004 on the prevention and repression of the illicit
use and trafficking of narcotic drugs and psychotropic substances;

¢ Ordinance n° 05-06 of August 23rd 2005 on the fight against smuggling;

¢ Ordinance n° 10-03 of August 26th, 2010 modifying and completing the
ordinance  n° 96-22 of July gth, 1996 relating to the repression of the
infringement with the legislation and the regulation of the currencies and the
movements of capital of and towards overseas;

e Regulation No. o7-o1 of 03-02-2007 on the rules applicable to current
transactions with foreign countries and foreign currency accounts;

All precedent texts are for the interest to the fighting against organized crimes,

much of them are related to the ratified international conventions and treaties.

ORGANIZED CRIME: AREAS OF ACTIVITY

The organized crime activities are varied, where there are old activities and

relatively recent (contemporary) ones, we are going to list both categories as

following:

ORGANIZED CRIMINAL ACTIVITIES CONSIDERED OLD

The trafficking of arms, drugs, narcotics and psychotropic substances and art

works, trafficking and smuggling of human beings, the production and trafficking of

counterfeits: counterfeit currency, electronic equipment and its derivatives, spare

parts for the automotive and aerospace industry, luxury goods, medicines ... etc. the

concealment of proceeds from robberies with or without violence, racketeering,

often tied to usurious loans, hacking, motor vehicle theft, extortion, organized

procuring, kidnapping and forcible confinement, bribery of all categories,

economic crimes: including stock market fraud and telemarketing fraud, as well as

money laundering, smuggling of all types: of origin or counterfeit cigarettes and

alcohol'.

! Organized Crime, on the link: https://law.jrank.org/pages/11942/Organized-Crime-Characteristics-organized-

crime.html

61


https://law.jrank.org/pages/11942/Organized-Crime-Characteristics-organized-crime.html
https://law.jrank.org/pages/11942/Organized-Crime-Characteristics-organized-crime.html

1
THE RELATIVELY RECENT ORGANIZED CRIMINAL ACTIVITIES

* Environmental crime: in this area, concerns are mainly focused on three issues:
* The illicit trade of ozone-depleting substances.

* The illegal treatment and disposal of hazardous waste (the reprocessing of waste,

toxic and dangerous for the environment, called an eco-mafia.
* [llegal trade in endangered species.

* Cyber criminality.

* The traffic of radiological materials, nuclear and bacteriological.
« Infiltration inside union structures (syndicates).

* Exploitation in the stock markets, enter new markets.

« Infiltration into the renewable energy market (such as wind, rain, tides and sun) to
launder the revenues from illicit trade.

CHARACTERISTICS OF ORGANIZED CRIME IN ALGERIA

Algeria as many countries in the world recognized organized crimes, but with
some much more of particularity, we are going to list those characteristics as
following™:

eThe benefit of the security crisis and instability in neighbouring countries which
has facilitated its criminal activities precisely the arms and drug trafficking,
"the source of the continuation of all these activities are the proceeds of
smuggling”.

eExploiting the corruption that has plagued the country.

eThe collaboration between terrorism and organized crime groups in the period
from the 1990s to present, including smuggling groups, to facilitate the entry of
firearms and weapons generally, in return the terrorist groups ensure their
security, businesses and movements in the areas where they take care.
eOrganized crime in Algeria has created a huge financial mass, it has infiltrated
into: institutions and State organizations, political parties, administration and
economic enterprises.

eOrganized crime in Algeria is characterized by an alliance between the political
mafia and the financial mafia.

eAn organized tribal crime: that is to say tribes in border Wilayas, where each
tribe is specialized in a specific mode of contraband or illegal trade, every tribe
has its own zone of influence and activity.

eThere are two modes of organized crime in Algeria: a national organized crime
(its activity does not exceed the national territory), a transnational organized
crime (its activity goes beyond the borders of Algeria), border and cross-border.

! Characteristics of Organized Crimes, Op.cit.
2 Criminality in Algeria, on the link : https://ocindex.net/country/algeria
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CONCLUSION:

This paper has shed light on the dark side of the phenomenon of organized
crime, and has shown its destructive impact, its involvement in all the criminal
activity ranges and forms, its impact on the economy, to fight against this scourge, we
must take several measures at the political level: cooperation between countries and
security apparatus, as well as cooperation at the legislative level, to unify law to fight
against organized crime, at the economic level: cooperation to combat economic
crimes, including money laundering, corruption and the recycling of illicit gains, at
the social level: awareness of this phenomenon and all its forms and impact as well
as that the massive consequences in the short and long term.
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SECTION SEVEN: INTELLECTUAL PROPERTY LEGAL PROTECTION

Algeria has become in a few years an economic and financial power; many
French companies have found opportunities to establish, enjoying the proximity of
France, both geographically and culturally.

For those of them that show a strong interest in this market, but have not yet
invested, it seems that one of the brakes is the sense of legal uncertainty,

particularly with regard to the protection of Intellectual property. For some time,
counterfeiting has taken alarming proportions.

However, a process of reforms has been initiated to bring the system of
protection of intellectual property rights in line with international standards and in

particular the rules of the World Trade Organization'.

PROTECTION OF INTELLECTUAL PROPERTY RIGHTS

The Algerian legislative environment with regard to intellectual property has
many similarities with the French regime.

PATENT OF INVENTION

An invention can be defined as a solution for solving a problem in the field of
the art. They are patentable within the meaning of the ordinance of July 19, 2003, the
new inventions, involving an inventive character and likely industrial application.
However, some inventions are excluded from patentability”.

It is advisable to carry out a prior art search among the protected patents in
Algeria, or even a search on the art state, in order to determine whether to start the
filing procedure.

Anyone wishing to protect an invention must make an express request to the
Administration, the Algerian National Institute of Industrial Property (ANIIP-
INAPI). It is possible to require either a product patent, when the invention relates to
a product, or a process patent, when the invention consists of a method of
manufacturing or obtaining a product?.

The protection of the invention may be acquired either by an international
deposit, at the World Intellectual Property Organization (WIPO), via the Patent
Cooperation Treaty (PCT), by designating Algeria, or by an Algerian deposit made
directly to ANIIP. In addition, under the Paris Union Convention, an applicant whose
patent is in the process of being registered in France enjoys, from the filing date in
France, a priority period of 12 months to his rights abroad. INAPI, after completion of

! What is Intellectual Property? On the link : https://www.wipo.int/about-ip/en/
? Types of Patents, on the link : https://www.inapi.cl/en/patents/types-of-patents/invention-patent
® Patent in Algeria, on the link : https://www.ip-coster.com/IPGuides/patent-algeria
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the deposit formalities and the payment of royalties, proceeds to a simple
examination of form of the request’.

Any granted patent is published. Its owner has exclusive rights over the
invention and third parties are not entitled to exploit the invention without its
authorization, whether for manufacturing, use or sale.

The term of protection is 20 years from the date of filing, under two conditions:
the inventor must pay the maintenance taxes (annuities) and must: the invention
(compulsory licenses may be granted to third parties in case of default sufficient

use during the four years following the filing or three years after the grant of the
patent)>.

BRANDS OF PRODUCTS OR SERVICES

A trademark, or service mark is a sign used to distinguish between products

of a company from those of its competitors?. According to the ordinance of 19 July

2003, a mark is a sign likely to graphic representation that can be constituted by one
or more words letters, numbers, drawings or images, emblems, monograms or

signatures, colours or combinations of colours. To be valid, a mark must be:

+ Distinctive: that is to say does not correspond to the usual designation of the
product,
* Lawful: it must not be a prohibited sign, such as a flag or emblem State, or a

sign contrary to public order or morality; it must not nor deceive the public,
especially on the nature, the quality, or the origin geographical location of the
product or service,

* Available: it is highly recommended to perform prior art searches among
Algerian brands and international brands that are effective in Algeria.

The application for registration is made with ANIIP: a file must be filed and fees
paid. ANIIP practices a formal examination, checks whether the mark fulfills the
conditions of validity and verifies the existence of earlier marks. Once registered, the
mark is published®.

The protection formalities may be accomplished either by an international
deposit with WIPO?, via the Madrid Protocol, by designating Algeria, or by an
Algerian deposit made directly with ANIIP. In addition, under the Paris Union
Convention, an applicant whose trademark is being registered in France has a priority
period of six months to make a deposit in Algeria.

! idem.

2 Types of patents, Op.cit.

® Algerian intellectual property, on the link : https://www.proxario.com/algeria.html

* Intellectual property protection in Algeria, on the link : https://www.ip-coster.com/IPGuides/c/intellectual-

property-algeria
> What is intellectual property, Op.cit.
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The term of protection of a registered trademark is 10 years from filing. This may
be renewed indefinitely for periods of the same duration, provided that it can prove
the use of the mark in the year preceding the renewal date. The mark owner then has
an exclusive right of exploitation. There is no provision for domain names in the
trademark regulations. The organization that manages the domain name registry is
NIC.dz'.

DRAWINGS AND INDUSTRIAL DESIGNS

The appearance of the products is a protection by designs, as they materialize by
graphic elements of two dimensions (drawings) or three dimensions (models). To
benefit from the protection granted by law, a design must be new and not be contrary
to public order or morality”.

The deposit of the design is made with ANIIP - which only carries out a formal
examination- and royalties must be paid. The registration is published after the
expiry of the first year of protection or earlier, at the request of the holder. The
holder of a design has an exclusive right of exploitation over it>.

The total term of protection of a registered design is 10 years from the date of
filing. It breaks down into two periods: the first year and the nine years following.

COPYRIGHT

Algeria, by acceding to the Berne Convention, has accepted the principle of works
protection without formality of deposit or registration. This protection, regulated by
the ordinance of July 19, 2003, is granted to any literary, scientific or artistic work,
whatever the value or the merit, the destination, the mode of expression or the genre.
The only basic requirement is the original character of the creation®.

The author of an original work is invested, on the one hand, with economic
rights which are transferable (in particular, the right of reproduction, adaptation,
representation), on the other hand moral rights that are not transferable (essentially
right of disclosure, right of paternity, right to respect for the work).

The economic rights last fifty years after the lawful publication or after the
moment when the work was made accessible to the public, or after the realization.
For moral rights, the term of protection is not specified.

In Algeria, the National Office of Copyright and Neighbouring Rights
(NOCNR=ONDA), under the supervision of the Ministry of Information and Culture,
has as its main mission the collective management of copyright in works in his
repertory. However, if the author has a monopoly of exploitation over his works,

! Intellectual property protection in Algeria, Op.cit.

? Industrial design in Algeria, on the link : https://www.ip-coster.com/IPGuides/industrial-design-algeria
* |dem.

* Intellectual property protection in Algeria, Op.cit.
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he cannot abuse them. Thus, it cannot oppose the diffusion of these, without valid
reason, because it must contribute to the diffusion of knowledge'.

COUNTERFEITING: THE MOVEMENT FOR EFFECTIVE CONTROL IS GOOD ENGAGED

Despite an appropriate legal framework to protect intellectual property rights,
counterfeiting has become so widespread in Algeria that it can be an important
deterrent to foreign investors.

COUNTERFEITING FRAGILIZES THE ALGERIAN ECONOMY

On the one hand, with its many hard-to-monitor land borders and a 1,200-

kilometer seafront, Algeria is an ideal target for international counterfeiting
networks. On the other hand, the flow of counterfeits of Algerian origin is facilitated
by a particularly active parallel market’.

Also, Algeria is on the list of countries placed under surveillance by the United
States, because of their counterfeit activities. They criticize it in particular for
authorizing the sale of counterfeit generic pharmaceutical products and, more
generally, for not enforcing intellectual property rights.

A third of products sold in Algeria - on official or "Informal" markets - would be
counterfeit, food products, car parts, cosmetics, CDs, software, medicines, clothing or
footwear and, to a large extent, household, the most affected cities are Algiers, Setif,
Oran and Tlemcen.

However, Algeria has realized the importance of the contribution of intellectual
property rights in the socio-economic prosperity of a country and their role in the
preservation of cultural heritage. Moreover, it realizes the danger of counterfeiting
for the health and safety of consumers>.

A RIGOROUS REGULATORY ENVIRONMENT
There are two kinds of procedures, customs procedures and legal procedures
CuUsTOMS PROCEDURES

Since July 15, 2002, Algerian customs services have had a regulatory framework to
combat counterfeiting.
- Procedure of intervention on the initiative of the customs. The Administration may
retain goods during a period of 3 days, if it appears during checks, that these are

! Commons: Copyright rules by territory/Algeria, on the link:
https://commons.wikimedia.org/wiki/Commons:Copyright_rules by territory/Algeria

> MALAK KARA, Counterfeiting Trademarks in Algeria(lts Extent and the Measures to Fight It), on the link:
file:///C:/Users/DEBIH/Downloads/14850-37337-1-SM.pdf

’ ldem
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obviously counterfeits. It then informs the right holder, who is responsible for filing a
request for intervention’.

- Customs intervention procedure at the request of the right holder.

- The request must be based on a justification file (right of property, description and
location of the goods...etc). When the request to intervene is accepted, the provision
of a guarantee to cover any costs may be required.

From the moment the customs deduction is formally notified to the applicant,
the latter has 10 days to appeal to the judicial authorities.

In addition, the Finance Act for 2008 amended and supplemented the Customs
Code, to establish a rigorous system conferring more powers to the Administration,
in particular by considering the illicit products import -export a customs offense.

In any case, counterfeits can be confiscated, placed outside commercial
channels, destroyed, and heavy fines, or even imprisonment, are incurred by
counterfeiters.

LEGAL PROCEDURES

The holder of an intellectual property right may bring an action for
infringement before the civil courts, in order to obtain compensation for the damage
suffered. But it is also possible to seize the criminal courts, to sanction the unlawful
acts.

The counterfeiting of a work is punishable by imprisonment for six months to
three years and / or a fine of 500,000 (approximately € 5,600) to 1,000,000 dinars
(approximately € 11,150);

The counterfeiting of a trademark, imprisonment from one month to one year
and / or a fine of 500,000 (approximately € 5,600) to two million dinars
(approximately € 22,300); That of a patent, imprisonment of six months to two years
and / or a fine of 2,500,000 dinars (about 28,900 €) to ten million dinars (about
111,400 €);

Finally, the counterfeiting of a design may be punished by a fine of 500 dinars
(about 6 €) to 15,000 dinars (about 170 €).

Some lines of action against counterfeiting deserve to be highlighted:

* Improving the implementation of the legal system in force to punish counterfeiting.
* The political will show at the highest level of the State to combat the informal
economy.

* The "indefatigable war" waged by the Algerian Customs against the phenomenon

of counterfeiting. The customs administration set up a central sub-directorate for the
fight against counterfeiting. In 2008 alone, the Algerian customs seized 4 million

! Customs: Over 385,000 counterfeit goods seized in 2020, on the link: https://www.aps.dz/en/economy/39561-
customs-over-385-000-counterfeit-goods-seized-in-2020
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counterfeit goods. It should be recalled that on 27 November 2008, the Algerian and
French Customs agreed on a partnership agreement to improve operational
cooperation between the customs services of the ports of Oran and Marseille in the
fight against fraud. This agreement is part of the convention of mutual assistance
between the two countries concluded in 1985, which aims to strengthen the exchange
of information and the counterfeiting field.
* The creation of a National Agency for the Registration and Control of Medicines.
* The generalization of anti-counterfeiting teams; The General Directorate of National
Security is planning the generalization, in all the police stations of the country, of
teams specialized in the fight against counterfeiting.

intelligence, particularly in

+ Staffing a cyber-police to track virtual crime that acts from the Internet, including
hacking.

* The forthcoming implementation of a protection device for works disseminated on
the Internet.
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SECTION EIGHT: ELECTRONIC SIGNATURE IN ALGERIAN
LEGISLATION

The adoption of the law N ° 15-04 expresses a will of Algeria to take the step of
the modernization of its economy and its administration. This perceptible desire
already for several years, began with the computerization of civil registration and the
establishment of a national identifier for each citizen, currently, it is even question of
electronic payment and e-trade in a near future.

The main purpose of this law is to dematerialize and streamline commercial
and administrative transactions by introducing the recognition of the electronic
signature as the legal equivalent of the handwritten signature, the only signature,
previously accepted, as the legal basis for identifying the signatory’.

Thus it introduces for the first time a legal framework allowing the exchange
between actors in a fully connected environment. In order to give everyone the power
and the freedom to assert their identity at any moment wherever they are, on the one
hand and to ensure in an open network such as the Internet, confidentiality,
authentication, privacy, integrity of the information conveyed and the protection of

its authors on the other hand, this law provides for the establishment of an
organization and a set of measures that we propose to examine below.

- THE IDENTIFICATION OF ELECTRONIC SIGNATURE

Law 15-04, in its Article 2 Paragraph 1 and Article 6, defines the electronic
signature as: ” a set of attached or logically linked electronic data serving as a method
of authenticating the identity of the signatory and the adhesion of the latter to the

content of the writing in electronic form™.

The text attributes, the quality of equivalence to a handwritten signature, to the
only qualified electronic signature (benefiting from a qualified electronic certificate),

while not depriving all other electronic signatures of their legal effectiveness, unless
at the origin this signature was conditioned by its manuscript character in which case
except the certified electronic signature can ensure this effectiveness (Articles 7,8 &

9).

In addition Article 7 adds that for an electronic signature to be designated as
qualified, it must meet the following main requirements:

e being performed on the basis of a qualified electronic certificate,

e being designed by secure means of electronic signature creation, so that any
subsequent modification of the data is detected,

! The e-signature in Algeria, on the link: https://www.fareslegal.com/the-e-signature-in-algeria/
2 Article 2 alinéa 1 de la loi n° 15-04 correspondant au 01/02/2015, Fixant les régles générales relatives a la
signature et a la certification électroniques.
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e being created by means that the signatory can keep under its exclusive
control".

A- @UALIFIED ELECTRONIC CERTIFICATE

As defined by the Model Law of the United Nations Commission on
International Trade Law (UNCITRAL) and Law No. 15-04, the Electronic
Certificate means a document in electronic form attesting the link between the

verification data of a qualified electronic signature and the signatory”.

The qualified electronic certificate is a digital certificate that meets the following
main requirements:

1. To be issued by a trusted third party authorized by the Government Electronic
Certification Authority with respect to interveners in the Government Branch and
by a Service Provider authorized by the Electronic Economic Certification

Authority for other operators and the public?,
2. Must contain mainly:

+ An indication that the electronic certificate is issued as a qualified certificate,
* The identification of the certification service provider or authorized trusted

third party who issued the electronic certificate and the country in which it’s
established,

* The name of the signatory or a pseudonym to identify it,

* The signature verification data that corresponds to the electronic signature
creation data and in particular the public cryptographic key issued by one of

the two governmental or economic authorities, as the case may be,

* The indication of the beginning and the end of the period of validity of the
electronic certificate,

* The identity code of the electronic certificate,

* The qualified electronic signature of the electronic certification provider, who
issued the electronic certificate,

» The transaction value limits for which the electronic certificate can be used if
applicable.

B- The government branch: Includes institutions, administrations and public
institutions as defined by the legislation in force®.

! Article 7 de la loi n® 15-04 précité.
2 Article 15 de la loi n° 15-04 précité.
® Article 2 de la loi n® 15-04 précité.
* Article 26 de la loi n° 15-04 précité.
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C- The public cryptographic key: is a series of numbers issued by government or
economic authority and inserted in the electronic certificate certified by the suppliers
of this certificate'.

It should be noted that the governmental and economic authorities are part of
the public authorities of control and regulation to be put in place by the State”.

[l- QUALIFIED ELECTRONIC CERTIFICATE PROVIDERS:

The text provides for two authorized suppliers of certified electronic certificates:
the trusted third party and the service provider>.

1- The trusted third party: The Trusted Third Party is a legal entity, authorized by
the Government Authority, responsible for issuing qualified electronic certificates to
actors of the Government Branch.

2- The service provider: The Service Provider is a natural or legal person, authorized
by the Economic Authority, responsible for issuing qualified electronic certificates to
actors other than those of the Government Branch, including individuals.

The electronic certificate provider is responsible for the registration, issuance,
revocation, publication and retention of certificates in accordance with the policy
approved by the relevant Authority.

It has the obligation to verify the veracity of the data and information related to
the issued certificates and to preserve the confidentiality.

It is also obliged to transfer to the authority concerned the information relating to
the electronic certificates after their expiration with a view to their retention by
them.

Any electronic certificate provider must be under Algerian law or Algerian
nationality in the case of a normal person.

The normal person or the manager of the legal person (corporation) must have
the necessary financial capacities, appropriate qualifications and proven experience in
the field of information technology and not have been convicted of an incompatible
crime or misdemeanor with the electronic certification activity®.

3- Device for creating and verifying electronic certificate:

This device must be approved by the competent services, which will be defined
by regulation. It must make it possible to generate an electronic signature provided
with a private cryptographic key, linked to the public cryptographic key contained in

! Article 2 de la loi n° 15-04 précité.
> The e-signature in Algeria, op.cit.
® Article 26 de la loi n° 15-04 précité.
*The e-signature in Algeria, Op.cit.
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the qualified electronic certificate issued by the trusted third party or the service
provider’, as the case may be, so as to:

* that the data used can only be found once or cannot be found by deduction,
* the data and the electronic signature are protected against any intrusion,

falsification or fraudulent use by any technical means available at the time of
the homologation.

It must also be able to check the electronic signatures received in such a way:

* The data used for the verification are identical to those of the signature,
* The authenticity and validity of the electronic certificate and the identity of
the signatory are verified in a secure manner.

The Private Cryptographic Key is a series of numbers held exclusively by the
signer and used to create a qualified electronic signature; it is linked to a public
cryptographic key.

4- Responsibilities of qualified electronic certificate holder: once the qualified
electronic certificate has been obtained, the holder is responsible for:

* The confidentiality of the signature creation data,

* To revoke the electronic certificate by the supplier of this certificate in case of
doubt about confidentiality or the conformity loss with the data contained in

the electronic signature,

* The non-use of signature creation data related to a revoked or expired
certificate, to sign or to have another certificate issued by another supplier with
its same data.

* To use his qualified electronic certificate only for the purposes for which it was
established.

[Il- SUPERVISORY AND REGULATORY AUTHORITIES

The text provides for the establishment of three State administrative bodies
responsible for the control and regulation of the electronic certification activity. It is a
national authority created by the Prime Minister and which constitutes the highest
authority and two governmental and economic authorities with the Minister of Posts
and Telecommunications.

1- The national electronic certification authority: It is an independent
administrative authority under the responsibility of the Prime Minister, enjoying
legal personality, financial autonomy and equipping the State budget. In charge of

! Article 41 de la loi n° 15-04 précité.
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the promotion and the development of the signature and the electronic certification,
it has as main missions':

* The elaboration of the national general policy on electronic certification after
approval of the Prime Minister,

* The approval of the certification policies issued by the governmental and
economic authorities,

* The proposal of any draft legislative text to the Prime Minister for approval,
* The audit of governmental and economic authorities.

2- The governmental electronic certification authority: It is an Authority placed
under the responsibility of the Minister in charge of the post office, information and
communication technologies, enjoying legal personality and financial autonomy”.
Responsible for monitoring and controlling the electronic certification activity of trusted
third parties, its main missions are:

* Development of its electronic certification policy and submission for
approval to the National Authority,

+ Approval of electronic certification policies issued by trusted third parties
and ensures their application,

* Retention of expired electronic certificates and related data for the purposes
of legal action where appropriate,

* Publication of the public cryptographic key electronic certificate for trusted
third parties,

* The audit of trusted third parties.

3- The economic authority for electronic certification: the Authority currently in
charge of postal and telecommunications regulation is designated for the purposes of the
Law as the Economic Authority for Electronic Certification. Responsible for the
monitoring and control of the electronic certification activity of Service Providers, its
main missions are>:

* Development of its electronic certification policy and submission for approval
to the National Authority,

* The approval of the electronic certification policies issued by the Service
Providers, and to authorize their activities after approval of the National
Authority, Retention of expired electronic certificates and related data for the
purposes of legal action where appropriate,

* Publication of the public cryptographic key electronic certificate for Service
Providers,

! Article 16 de la loi n° 15-04 précité.
’The e-signature in Algeria, Op.cit.
® Article 29 de la loi n° 15-04 précité.
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* to supplement the activity of a Service Provider in the event of his incapacity
to fulfil his obligations,

* The audit of service providers before their authorization or during their
activity.
IV- ELIGIBLE DOCUMENTS FOR ELECTRONIC SIGNATURE
The law is not restrictive to any document signed electronically, whether it is
electronically signed in a qualified manner (with a qualified electronic certificate) or

not. It even states that any document sent or received electronically is not deprived
of its legal efficiency.

The main purpose of this Law is to emphasize that when the document,

according to the previously existing laws, requires a handwritten signature, the latter
may legally validly be replaced by a qualified electronic signature.

However, we think it is useful to point out that certain special circumstances
may arise where the handwritten signature may still be required, for example, a
notarial act where the physical presence of witnesses is required by law to validate
legally the signature of this document, or the case where a document requiring the
affixing of a wet tax stamp or notary apostil.

Finally, we believe that the application of this law will only take its full measure
depending on the efforts made by the economic or administrative operators in the
dematerialization of their own information process'.

V- PECUNIARY, ADMINISTRATIVE AND CRIMINAL PENALTIES

The Law in order to ensure compliance with its requirements establishes a
series of offenses subject to financial and / or criminal penalties. These offenses are
summarized below”:

* Any service provider that doesn’t comply with the provisions of its terms of
reference or its electronic certification policy approved by its Authority,

* Anyone guilty of false statements,

* Any service provider who has failed to inform his Authority of his cessation of
business within the required time,

* Anyone guilty of using another person's electronic signature creation data,
* Anyone who knowingly fails to identify the electronic certificate applicant,

* Any service provider who has not preserved the confidentiality of data and
information related to electronic certificates,

'The e-signature in Algeria, Op.cit
? Article de 64 a 75 de la loi n° 15-04 précité.
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* Any service provider who has not obtained the consent of the person
concerned before the use of his personal data,

* Any service provider exercising without authorization or after the withdrawal
of the latter,

* Any person in charge of an audit who reveals confidential information
collected during this audit, to others,

+ Anyone who uses his electronic certificate for purposes other than those for
which it was issued or continues to use it after its expiration or revocation.

As regards normal persons, the penalties incurred, depending on the gravity of

the offense, can range from the simple withdrawal of authorization and seizure of
equipment to fines up to a maximum of 5 million Dinars and penalties of up to
imprisonment of up to 3 years. When a legal person is guilty of one of the offenses
mentioned above, incurs a fine equivalent to five (5) times the maximum provided for
the natural person.
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SECTION NINE: FRANCO-ALGERIAN MARRIAGE

The comparison of the positive laws between France and Algeria in matters of
marriage is a common case of international law: if in both countries marriage is one
of the most important acts of life, the legal foundations that frame this union are very
different. While in the first country the marriage is civil, it’s of religious inspiration in
the second. Thus, the prerequisites, the consequences, the dissolution as well as the
consequences of the dissolution of this major legal act are fundamentally remote.

Since May 2006, the numerous marriages contracted between Algerians and
French allowed to develop a complete jurisprudence on this point of international
law. From the French point of view as Algerian, marriage represents an act of the
most solemn life. It is even rather subtly defined in Algerian law; according to Art 4 of
2005 family code, "Marriage is a consensual contract between a man and a woman in

legal forms. One of its goals is to build a family based on affection, leniency and
caring, to morally protect both spouses and to maintain family ties™.

First discrepancy, this solemnity can be only civil in France (before the mayor
or one of his deputies), while in Algeria, the marriage is divided into religious and
civil marriage, although the reform of 2005 tends to institutionalize marriage by
involving the Public Prosecutor in the legal acts.

This contribution could be broken down according to the country of residence
of the concerned person by distinguishing several situations:

* The case of an Algerian marrying in Algeria with a French woman.

* The case of an Algerian woman marrying in Algeria with a Frenchman.

* The case of an Algerian getting married in France with a French woman.

* The case of an Algerian woman getting married in France with a Frenchman.

Given the migratory data, Algerian (man or woman) coming to France to marry a
French (man or woman), the opposite remaining part congruent. It is possible;
however, that marriage will occur in Algeria, which will have repercussions in terms
of private international law through the law which governs the celebration place (lex
loci celebrationis) or the law of the concerned person’s personal status®. In French

private international law, Art 3 al.3 of the Civil Code, a conflict of laws rule originally
intended to govern the situation of a State nationals, but made applicable to foreign
situations by case law, will be applied in a distributive manner. to each spouse, that
is to say that each one remains subject to the internal law provisions concerning the
persons statutes. Although it is very often the Lex Fori (the law of the judge seized)
which will determine the consequences of marriage and divorce (unilateralism), in
this case the Algerian law, which leaves to the regulatory power the question of bi-
national marriages.

! Article 4 of ordinance n° 05-02 of February 2005 about family law.
? Article 3 alinéa 2 du Code Civile Frangais.
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CONSTRUCTION AND CONSOLIDATION OF THE FRANCO-ALGERIAN MARTIAL UNION

By comparing "the premises" of marriage and its celebration, it will be
necessary to take the measure of the differences and difficulties, not nullifying but
often heavy, to overcome for the marital union can be achieved’, art 2 of the Algerian
family code stipulates that "The family is made up of people united by the bonds of
marriage and kinship" ; Art 3 introduces an ethnologically interesting social
dimension: "The family is based in its way of life on unity, solidarity, good
understanding, healthy education, good morals and kinship ties"”.

|- THE BEGINNINGS OF THE FRANCO-ALGERIAN MARRIAGES

The study of the beginnings of marriage will deal thematically with the
conditions relating to religion, those of consent and age, engagement, other social
considerations and public order:

A- THE CONDITIONS OF RELIGION

In France, religious marriage has no legal value since 1791, religion doesn’t
matter into the conditions relating to the future spouses, so marriage can be
celebrated regardless of the wife or husband’s religion. So that it concerns only a
marriage taking place on the Algerian territory.

In Algeria, confessional cohesion may be required by the family, the 2005 reform
has altered the approach somewhat: now, Muslim women marrying non-Muslims are
considered as temporarily prohibited®, pending the conversion to Islam of their
spouse. When this cohesion doesn’t exist, the marriage candidate must convert to the
religion of the other. This article deals only with conversion to Islam, because it is a
requirement in the vast majority of cases®.

Practically in Algeria, conversion to Islam is essential. The actual conversion
obeys a very simple process for which there is no method to follow, as is the case, the
best solution for this is actually to contact an Islamic center or organization or a
mosque, to obtain a minimum of information about Islam and its precepts’. To
become a Muslim, it suffices to pronounce the Shahddah, the attestation of faith:

! Héléne Gaudemet-Tallon, la désunion du couple en droit international privé, R.C.A.D.I. 1991, |, 234

? Larticle 2 poursuit : « la famille se compose de personnes unies par les liens du mariage et par les liens de
parenté » ; I'article 3 apporte une touche sociale ethnologiquement intéressante : « La famille repose dans son
mode de vie sur l'union, la solidarité, la bonne entente, la saine éducation, la bonne moralité et par les liens de
parenté ».

* Article 31 du code de la famille algérien.

* Article 30 du code de la famille algérien.

> Jean Deprez, « Les relations entre systemes d’Europe occidentale et systemes islamiques », Recueil des Cours de
I’Académie de droit international 1961 t. 221 IV 1988, p. 9.
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"yt ot |t O all Y &I U oi ozd T certify that there is no other divinity as God,
and [ testify that Mohammad is the Messenger of Allah".

There follow various professions of faith. It is strongly recommended to obtain
a document attesting the "re-conversion” with the Imam of the nearest locality.
Christian marriages (Catholic, Protestant, Orthodox), to retain only the religions
most practiced in France, are almost impossible from the Algerian point of view, very
strongly marked by Islam that excludes any mix'.

Conversely, the conversion of a Muslim to another religion will rank him as an
apostasy, with all the consequences that will entail from the legal point of view (civil
law), his family, his entourage, his friends..Etc.

B- CONDITIONS OF CONSENT AND AGE

Act of love but also of faith, in some cases, social act, because of the integration
of the promised in the other’s family and community, the consent is in principle free:
"There is no marriage if there is no consent™, with temperaments, relating to
marriages arranged in some traditionalist nostalgic families. It should be remembered
that alienation clauses to matrimonial law are contrary to public order?, but the
traditions sometimes remain alive, if both future spouses don’t oppose it they can
contract a union dictated by the family weal. All that matters, on the occasion of the
marriage celebration, each one expresses his "free" consent to the marriage before the
mayor or one of his deputies.

The rule in French law “man and woman cannot contract marriage before
eighteen years... Nevertheless, it is open to the public prosecutor of the marriage
celebration place, to grant age exemptions for serious reasons”. There follows a
temperament: "Minors cannot marry without the consent of their father and mother; in
the event of disagreement between father and mother, this division entails consent™,
the reticence of the girl or the young man parents to see them expatriate in a foreign
country such as Algeria, in ignorance of the reception which will be reserved to them,
seems legitimate.

In Algeria marriages decided by ascendants or the family more generally are
much more frequent, although the consent must in principle be free but
"accompanied": "The marriage is contracted by the consent of the future spouses, the
presence of the marital guardian (Al Wali - initially the matrimonial guardian or
"prefect”, depending on the context) and two witnesses, as well as the constitution of a

! Mohammed Patel , La « re-»conversion a I'lslam : mode d’emploi, sur le lien :
http://www.islamfrance.com/conversion-modeemploi.html , vu le 12 juin 2019.
? Article 146 du Code Civile Frangais.

® Article 6 du Code Civile Frangais.

* Jean Deprez, Op.cit.

> Article 148 du Code Civile Frangais.
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dowry™, since the 2005 Ordinance, Al Wali can be "any person” of the choice of the
contender - failing that, Al Wali will be the judge- cannot however "prevent the
person placed under his tutelage to enter into marriage if there is opposition, the
judge may authorize the marriage, subject to Art g of this law (consent of both
spouses) ", Art 12 of the Family Code: the notion "profit" seems quite honourable in
the interest of the woman; but, in Algeria, it is a question of forging family alliances
that form socially a tightly knit fabric with tribal origins. In the same contradictory
spirit of consenting to two or three, "it is forbidden for Al Wali whether father or
otherwise, to compel the minor’s marriage under his guardianship, just as he cannot
marry her without her consent™, the consent will be given later, with the agreement
of the Algerian father, or his guardian.

This is very far from the French principle of equality which, certainly, is not
fully applied, especially in the professional environment. In matrimonial matters, it is
the full equality of the spouses; we must not forget that the French woman is
protected by her personal status (holding a nationality conferred by the State which
ensures the protection of its nationals within its borders and abroad) because the
Algerian family code is only meant to regulate relations between Algerians (Art 31,
2005). The Algerian woman is almost considered a major incompetent (Quran: Surat
Al 'Nisaa, civil law), which contradicts the regime proclaimed by free consent of wife.

As regards the age-related conditions, these are hardly more severe in Algerian
civil marriages: Art 7, 2005 aligned the marriageable age of men and women to 19
years. However, "The judge may grant an exemption from age for a reason of interest
or when necessary, when the aptitude to marriage is established. The minor spouse
acquires the capacity to sue in court, as to rights and obligations arising from the
marriage contract ".

For a French woman, to marry an Algerian is, in principle, to marry Islam,
although many "Westernized" Algerians, living in France, are not very interested if
not on the principles at least on the practice of the religion (disrespect of the five
daily prayers, fasting, consumption of alcoholic beverages, of non-religiously sacred
meat, even of pork ... As for mixed marriages), the Algerian family code is content to
refer the question to the regulatory power: "The marriage of Algerians with
foreigners of both sexes is governed by regulations™. For foreigners, it is issued by Al
Wali, when only one of spouses is a resident; this authorization requires the opinion
of the national security services. As for the marriage of an Algerian with a foreign
spouse, the authorization must obtain the assent of these services.

For an Algerian woman wishing to marry a French, a question supposed to be
governed by the regulatory power with some opacity, or she obeys of her father’s

! Article 9 du code la famille algérien.
? Article 13 du code la famille algérien.
® Article 31 du code la famille algérien.
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probable commandments (or other close relative male), demanding that she marry a
Muslim, or she contravenes it. Therefore, there is a strong risk of being ostracized by
his family, which will probably have civil consequences (inheritance, for example,
but also emotional and psychological).

C- THE ENGAGEMENTS

Before examining the other conditions of Franco-Algerian marriages, we must
briefly mention the role of engagement in French and Algerian law.

In French law, engagements, or "promises of marriage," are not required by law;
the doctrine noted the apogee then the decline of betrothal’, which the civil code
neglected while this social fact engendered, by tradition, questions of a legal order,
solved by jurisprudence. The problem arises most often in case of engagement’s
rupture, which is not a contract. The Fiance light, seductive and ungrateful, as the
Fiancee indecisive, timorous and finally renouncing the union, as there is faulty
breach of engagement. More generally, the breaking of the promise is not at fault, to
preserve the principle of marital freedom. It gives rise to restitutions: customary
presents, donations, because there was no marriage?; gifts and others, except faulty
breaking, unless it is family jewellery.

From the Algerian point of view, the betrothal usually accompanies the religious
marriage (al Fatiha prologue of the Quran)?; this one can be contracted and consumed
by an Algerian with a minor?, formerly, from the first rules of the girl, the marriage
could be consumed. It seems that this practice has disappeared. At this occasion, a
dowry (Al Mahr- al Sadag’), which will be sometimes symbolic, sometimes
substantial, according to the local customs, will be transmitted to the bride (Art 15 of
2005family code: "The dowry is determined in the marriage contract that its payment
either immediately. In the absence of determination of the dowry amount, the parity
dowry "sadaq el-mithl" is paid to the wife”. Moreover, "The consumption of the
marriage or the death of the spouse entitles the wife to all of her dowry. She is entitled
to half the dowry in the event of divorce before consumption "°. Finally, "I, before
consumption of the marriage, the dowry gives rise to a dispute between the spouses or
their heirs and none of them provides proof, it is ruled, under oath, in favour of the
wife or her heirs. If the dispute arises after consumption, it is ruled, under oath, in
favour of the husband or his heirs "(Art 17).

The Family Code contains civil provisions on engagement; Art 5 provided that
"Engagement is a promise of marriage; each party may renounce it”, which amounts

! Gérard Cornu, Droit civil, La famille, 8¢me éd. Montchrestien 2003, p 149.

? Article 1088 du code civile francais.

3 Salah-Bey, Mohammed-Cherif, Jurisclasseur de Droit comparé, v° Algérie, n°10.
* Uder the legal age.

>t represents The Dowry.

® Article 16 du code de la famille algérien.
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to the same result as French law. On the other hand, the system of refunds is more
settled: "If this renunciation results in material or moral damage for one of the two
parties, compensation may be pronounced"” - to approximate art. 1382 of the French
Civil Code. The system of refunds follows the act of breakup: "If the renunciation is by
the pretender, he can’t claim the restitution of any present" (Art 5 al.3) with a slight
variant for the bride: "If the renunciation is due to the betrothed, it must restore what
has not been consumed” *. Art 6 states that “The betrothal may be concomitant with
al Fatiha or preceding it with an indefinite duration, and that, as the engagement,
which is governed by the provisions of Art 5”.

Art.6 states that: "al Fatiha concomitant with the engagement (El-Khitha), in
session contractual, if the consent of both parties and the conditions of the marriage
are met, in accordance with the provisions of article 9-bis of this law".

[I- THE LEGAL EFFECTS OF MARRIAGE

A- In view of Algerian law provisions: under Algerian law, spouse’s rights and
obligations have common obligations: «The obligations of both spouses are as
follows:?

. To safeguard the conjugal ties and the duties of the common life;

. Cohabitation in harmony and mutual respect in meekness;. Contribute jointly
to the safeguarding of the family, the protection of children and their healthy
education;

. Mutual consultation in the management of family affairs, and spacing of births;
. Respect for their parents, their relatives and visit them;
. To safeguard kinship ties and good relations with parents and relatives;

. Each spouse has the right to visit and to welcome his parents and relatives in his

meekness. '
B- Given the patrimony of each spouse:

In Algerian law, in terms of patrimony, the law provides that: "Each of the two
spouses retains its patrimony. However, both spouses may agree, in the marriage
certificate or by subsequent authentic instrument, of the community of property
acquired during the marriage and determine the proportions belonging to each one of
them "%,

In French law, the Civil Code insists on those of the parents with regard to the
child. Unlike Algerian law, the family is conceived in French law initially as the

L Art 5, al.2 du code de la famille algérien.
% Art 5, al.4 du code de la famille algérien.
® Article 36 du code de la famille algérien.
* Article 37 du code de la famille algérien.
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restricted circle of parents and children. There is no question in this Code of
preservation of ties with ascendants, collaterals or relatives as in Algerian law. The
family born of marriage is emancipated from the larger one, which nevertheless

preserves inheritance rights. These obligations relate to the child’s nutrition,
maintenance and education (art 203). Conversely, children will, in return, "feed their
father and mother or other ascendants who are in need" (section 205 Civil Code).
These obligations are for the patrimonial surplus'.

Marriage in French law gives rise to the respective duties and rights of the
spouses (Art 212 et seq.). They are well known, the mayor reminds them to the
spouses at the civil wedding: duty of loyalty, relief and assistance (Art 212), including
mutual obligation to a community of life (Art 215 al.1). Equality is by right: "each
spouse has full legal capacity”; but, as in Algerian law, matrimonial agreements may
affect the rights and powers of the spouses (Art 216). For example, the law provides
that "each spouse may freely exercise a profession, collect his wages and salaries and
dispose of them after having paid the marriage expenses". Moreover, "each spouse
administers, obliges and disposes of his personal property alone" (sect 225). These
provisions are not affected by the choice of matrimonial regime (sect 226).

The proof of marriage is similar in both Algerian and French law: the Algerian
Family Code provides in Art 22. Al.2 that: "In the absence of registration, it is made
valid by judgment.

The judgment of validation of the marriage must be transcribed in the civil status at
the diligence of the public prosecutor. French civil law also relies on the register of
civil status (Art 194 Civil Code). In addition, it treated the state possession which
"cannot dispense the alleged spouses who invoke it respectively, to represent the
marriage celebration act before the registrar” (Art 195, 196 and 197).

C- with regard to the acquisition of citizenship

A fundamental right attached to the marriage of an Algerian in France is the
grant of French citizenship. It has just been developed by Law No. 2003-119 of 26
November 2003 "on the control of immigration, stay of foreigners in France and
citizenship ". A new article 21-2 of the Civil Code provides that "A foreigner or
stateless person who contracts a marriage with a spouse of French citizenship may,
after a period of two years from the date of marriage, acquire French nationality by
declaration provided that 'at the date of this declaration the community of life so
much emotional, of the French language (al. 1). ";?> "The period of community of living
is increased to three years when the foreigner, at the time of his declaration, does not
justify having resided continuously for at least one year after the marriage" (al.2). The

! Article 204 3 211 du code civile frangais.
? Article 223 du code civile francais.
? See the new french civile code.
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Civil Code remains unchanged as to the conditions of loss of French citizenship at the
request of the person concerned (Art 23.) In the event that the French spouse wishes
to fully integrate Algerian citizenship by breaking any tie with France ».

The acquisition of the Algerian citizenship for the French spouse takes place by

naturalization according to the Algerian citizenship code (Ordinance n ° 05- o1 of
February 27th, 2005). The conditions are as follows':

* Prove that the marriage is legal and effectively established for at least three years
at the time of the application for naturalization.

* Have a habitual and regular residence in Algeria.
* Have a good behaviour and character.
* Justify sufficient livelihoods.

Marriage is subdivided optionally in France and obligatorily in Algeria into a civil
marriage and a religious marriage. In terms of conflict of laws, some doctrines
question whether the religious marriage pronounced in Algeria between French and
an Algerian must be regarded as a matter of personal status, subject to the national
law, or form matter subject to the law of the celebration place? They find the answer
to this question in the "Arrét Caraslanis" that "the question of whether an element of
marriage celebration belongs to the category of rules of form or the rules of substance
must be decided by the French judges according to whom the religious or secular

character of marriage is a matter of form "*.

From the point of view of the French judge under Algerian law, according to the
category of French qualification, the lex loci celebrationis governs the formal
requirements, consists in some articles of the Algerian family code:" The act of civil
marriage is concluded before a notary or a legally authorized official (...) ", subject
to the provisions relating to the consent of the spouses*. The 2005 family code
partially met the expectations of the liberal feminist movements by anchoring more
the civil law the step of the spouses Similarly, Art 19 provides that "Both spouses may
stipulate in the marriage contract or, in an authentic contract, any clause that they
deem useful, particularly with regard to polygamy and the wife's work. , unless the
conditions are contrary to the provisions of this law", Art 20 authorizes the mandate
on power of attorney, Art 21 refers to the civil status procedures for registration of the
marriage certificate code .

! Article 9 Bis de la loi 05-01 relative a la nationalité.
? Gérard Cornu, Op.cit.

® Article 18 du code de la famille algérien.

* Article 9 du code de la famille algérien.
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SECTION TEN: CHILD’S CUSTODY IN THE ALGERIAN LEGISLATION

Introduction

Cases of child custody fall under muamlat in compendiums of Islamic Figh.
Muamlat unlike Ibadat are subject to change with respect to time and place. The
very purpose here is to note the changes and developments in child custody laws
from classical to contemporary era. Islam lays down general principles as a directive
for deciding child custody cases. It will be seen if these principles are still upheld by
the contemporary courts and legislative authorities of the modern Muslim world.

[t is pertinent to note here that in various Muslim dominated countries today,
religion-state relation is different from the religion-state relation in the classical era
of Islam. During the first century of Islam, wherever Sharia was implemented, Islam
was the state religion. In the Muslim dominated countries today, three models of
religion state relations determine the legal status of Islam and its law. In the first
model Islam is legally recognized as the State religion and the Sharia is generally
given a special place in legislation and administration of justice. In the second model
Islam is not formally recognized as the official religion but the private law applicable
to Muslims is generally drawn from Sharia. In the last model there is no legally
recognized religion and no religion based law including Sharia is applicable to any
community.

This topic focuses on the analytical study of child custody and guardianship law
in Algeria as a country which recognizes Islam as a religion State, when couples
depart due to separation, dissolution of marriage, divorce or Khul’a. Cases of custody
and guardianship of orphans and foster children. The constitutional status of Sharia,
customary practices, personal status laws and status of women in Algeria have a
resilient impact on the application and adjudication of law while deciding custody

and guardianship cases.

JDENTIFICATION

Custody comes into play during and after the divorce of a married couple with
children. The rules of custody in the Middle East have been significantly influenced
by religious influences, albeit by varying degrees of strength depending on the
country. Custody, and by extension guardianship laws, can be found in a country’s
family code or family laws'.

! Jeremy Morley, Note on Algeria and international child’s custody, on the link: https://www.international-
divorce.com/2014/09/notes-on-algeria-and-international.html
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CUSTODY AND GUARDIANSHIP DEFINITION

Before we proceed with the detailed study of the subject it is important to
distinguish between the terms ‘Custody’ and ‘Guardianship’. Though these terms are
used interchangeably, both have different implications in law.

In Arabic language guardianship is termed as ‘Wilaya’ and custody as ‘Hadhanda'.
Custody means physical or material possession of the children, whereas its Arabic
equivalent Hadhana literally means ‘training’ or ‘upbringing of the child’. The term
guardianship means the constructive possession of the child which deals with care of
his or her person as well as property and its Arabic equivalent ‘Wilayd’ literally means
to ‘protect’ or to defend'. Legally the term guardianship is defined in the Guardians
and Wards Act of Pakistan as ‘A person having the care of person of minor or of his
property or of both his person and property’.

The terms custody and guardianship seems to have similar connotations, but it

is often argued that guardianship is a superior right. According to the principles of
established Muslim jurisprudence, father is the natural guardian (Wali) of the person
and property of the minor child®>. Whereas custody is a right of the child and not of
either of the parents, or any other person claiming through them. The basic
consideration always is to provide to the child the most natural, most considerate
and most compassionate atmosphere to grow up as a better member of the society.
Islam keeps the institution of family in high esteem and tries to preserve it. Rights
and duties of the spouses have been prescribed in a manner to keep an ideal balance.
While it is the man’s job to earn livelihood and provide sustenance to the family, the
wife’s duty is to give birth to the children, to bring them up and to groom them. She
is not required to work for her family or earn a living?.

Law of hadhana in Sharia has been framed keeping in view the roles of both
parents. That is why mothers are given preference while deciding custody of the
children born out of the wedlock during child’s initial years (till 7 years). There is a
consensus of all Sunni schools of thought on this.

Schools of figh differ in custody laws for boys and girls after 7 years of age. It has
been observed in the recorded cases of classical Islamic era that the judges took into
consideration the wishes and welfare of the minors while deciding their custody. It
must be remembered here that wish of the ward is subject to the following two
considerations:

! Judith Surkis, Custody Battles and the Politics of Franco-Algerian Divorce, 1962—-1992, on the link:
https://www.journals.uchicago.edu/doi/pdf/10.1086/722392

? Algerian Family Code, on the link: https://en.wikipedia.org/wiki/Algerian_Family Code

* International Divorce & Family Law: Algeria, on the link: https://www.brookman.co.uk/family-
solicitors/international-divorce/south-africa-and-africa-law/algeria-divorce-family-law
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e Welfare of the child
¢ Reasons of disqualifications of the mother and father to seek further custody.

According to Ibn Qayyam, ‘There are two types of guardianships. In one, father
prevails over the mother and that is in matters of money and marriage. In the other one
the mother prevails over the father and that is in matters of nourishing and upbringing’.

LEGAL NATURE OF CUSTODY

Muslim writers generally define custody as "the education of the child at a time
when the female presence is a need for him". The definition does not reveal the legal
nature of this institution, that is, it does not indicate whether custody is a right or
obligation of the mother or any person likely to exercise it'.

The majority of the Sunni - Maliki - Hanbalite - and Shafi'i doctrine views the
custody as a right for the mother, and they derive the logical consequences of this
rule”:

1 - The mother can renounce her right of "guardian", in particular in case of
negotiation of a khol'd;

2 - The mother cannot be forced to "keep" her child, except in the case where no
other person can exercise this function;

3 - The mother or any other woman "guardian” can claim a remuneration which
cannot be confused with the maintenance obligation due by the husband to the
mother (nafaka) and to the child. This opinion is not shared by the Malikites who
recognize it only a right to housing made necessary by the care of the child.

Moreover, whatever the legal nature of the custody, the interest of the child,
more than that of the guardian, is preponderant. Also, the custody is a function

tending to the protection of the child.
The custody: function of child’s protection

The custody is a guardianship on the person of the child. It aims to protect the
child from birth by meeting his material and moral needs. If "The care and upbringing
of the child constitute an indivisible unity", especially in marriage, there are cases
where the child needs his mother more than his father. More than that, he needs
maternal tenderness.

The custody, which can only imperfectly be translated as guard, actually
translates into a state deeper than the mere material guard. The custody of the Arabic

! Jeremy Morley, Op.cit.

2 Anver M. Emon and Urfan Khaliq, Islamic Law and Child Custody, on the link :
https://www.cambridge.org/core/books/abs/jurisdictional-exceptionalisms/islamic-law-and-child-
custody/D273851C36D1C30BA90529719A3B6ECO
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verb "hadana" means to brood, to surround with his arms, in Muslim right. She is
tenderness and affection before being authority and supervision. In these
circumstances, it is undeniable that a woman is better able to fulfill such a mission.
Given her natural vocation to care for the child and surround her with affection, the
woman is granted the favor of being hadina in Islamic law. To every other woman, the
law prefers the mother; unless it turns out to be unworthy by failing to meet the
requirements necessary for the protection of the child.

TyYPES oF CUSTODY

There are two main components of custody: hadana and waliya. These two
components are genderized. Hadana, which can be translated as ‘care’ is most often
associated with the mother’s duty. Wilaya, translated at ‘supervision’ is the duty of
the father. The two are not placed on equal grounds'.

In Algeria, Maliki School is the pre-dominant madhab with an Ibadi minority.
Divorced wife is granted custody of children till 16 years for boys and 18 years for girls,
so long as the mother doesn’t remarry or marries someone within the prohibited
degree to her daughter, with the proviso that courts can terminate custody in the best
interest of the ward. Guardianship rests with the father®.

¢ Hadana

Hadana is care allocated to the mother. It is associated with the care of raising a
child such as feeding, clothing and bathing, that the child is too young to perform by
them self. Boys often leave hadana care early, anywhere from the age of two to seven
is most common. Girls can stay under the custody of the mother until puberty or
until marriage, depending on the local culture. A mother can lose her rights to
hadana if she remarries. Hadana is always given to a female relative. If the mother is
unable to do it, it may pass to the maternal grandmother, the paternal grandfather, a
sister, aunt or any other viable relative>.

e Wilaya

Wilaya is the supervision or guardianship of the child, which is associated with
the father. If the father is unable to take his responsibilities because of death or
insanity, then wilaya almost always passes to another male relative on the patrilineal
side. Wilaya often encompasses the child’s access to citizen rights such as a passport
or enrolment in school*.

! Anver M. Emon and Urfan Khalig, Op.cit.
2 Jeremy Morley, Op.cit.

3 Algerian Family Code, op.cit

* Anver M. Emon and Urfan Khalig, Op.cit.
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CHILD CUSTODY IN @QURAN, SUNNAH AND F@H

An in depth study of Islamic law reveals that there is no verse in Quran on
custody of minors but the classical Muslim jurists have referred to the verse of
fosterage, which says that the mother should breast feed their infants for two
complete years. Therefore it is inferred that in the years of infancy the right of
upbringing and fostering the child remains with mother".

In the light of hadith literature available and the decisions of the Prophet
Mohammad m@ on the cases brought before him on child custody, three principles
have been laid down while deciding the custody of a child. Firstly, the mother
possesses priority right of child custody so long as she does not remarry. Secondly in
a situation where both parents profess different religions, custody of the child
should go to that parent who follows the religion of Islam and lastly when the child
has gone past the years of minority (7 years) he will be given an option to choose
between both parents®.

An analysis of the opinions/ decisions of the Companions of the Prophet
Mohammad &% seem to be in complete harmony with the decisions of Prophet
Mohammad %@Decisions of the companions show that priority right of the child
custody in the years of infancy goes to the mother. When the child reaches the age
when he is in a position to decide right from wrong, his wish is taken into
consideration and mother has a superior right of custody as long as she does not
remarry. In addition when the child is in mother’s custody, the father is responsible
for his Nafakah’.

Up till the era of companions we do not find much discrepancy on the
principles laid down while deciding child custody between the decisions of Prophet
Mohammad %§% and those of the companions, neither do we find a decision in which
child custody gets automatically transferred to the father when child attains certain
age. The under lying principles while deciding the child custody cases remain that the
child in his early years must not be deprived of the warmth, affection and full time
attention that he needs in his growing years, which he/she can experience with
his/her mother better than his/her father. Once a child reaches a mature age, three
considerations have to be kept in mind, the religion of the parents, the choice of the
child and welfare of the child*.

A deviation from the above principles is observed during the time when figh
was codified and we come across the rulings of the masters of five leading schools of

! Dr. Mudasra Sabreen, Custody in Islamic Law: A Law based on Presumptions, on the link:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=3378371

? Nadia Ait-Zai, Reforms in Family Law in the Maghreb, on the link: https://www.iemed.org/publication/reforms-in-
family-law-in-the-maghreb/?lang=fr

* Dr. Mudasra Sabreen, op.cit.

*Idem.
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thought. According to Abu Hanifa, custody transfers to the father when the boy
reaches the age of 7 years and the girl when she attains puberty. In Imam Malik’s
opinion, mother has the right to her son’s custody till he is able to speak clearly and
the daughter till her marriage’.

CuUsTODY DISPOSITIONS IN ALGERIA

The woman is almost without exception given custody of the children after
divorce. The law clarifies the order of persons to be given custody for children after
divorce.

According to article 64 of the family law, custody is given first to the mother. If,
for some reason, the mother cannot - or does not wish - custodial rights, the
responsibility is transferred to the father. If he also either cannot or will not, the
responsibility passes on to the maternal grandmother, thereafter to the paternal
grandmother, the mother's sister and finally the father’s sister. Those who are
awarded daily custody for a child must be physically and mentally fit for the task. Any
incapacity must be documented in court”.

Algerian legislation doesn’t operate with the term “parental responsibility”, only
legal guardianship (Wilaya) and daily care (Hadana). Following the modifications in
the family law in 2005, the person who has custody and cares for the child will
automatically become the child’s legal guardian (article 87 family code). The parent
who doesn’t care for the child is entitled to have access’.

If a mother remarries with a person who is not related to the child, she may lose
custody. Although this is statutory?, the provision is rarely applied because the court’s
assessment of the child’s best interest is given greater weight. Nevertheless, the
provision deters divorced women from getting remarried, as they fear losing custody
of their children. Women, therefore, rarely remarry after divorce, unlike men.

A mother has priority right over the custody of her daughter until she reaches a
marriageable age and her son until he reaches. A judge may extend the mother’s
custody over her son until he is 16 if she has not remarried. In any event, any
judgement terminating custody must be based on the child’s interest. A mother risk
losing custody of her children if she marries a man who is not closely related to the

child>.

A mother also risks losing her right to custody over her children if she unable to
take charge of the children’s maintenance, schooling in the father’s religion and

! Divorce in Islam with Children: Navigating the Complexities in Texas Law, on the link:
https://www.bryanfagan.com/blog/2018/december/child-custody-and-islamic-law/
2 . . o .
Nadia Ait-Zai, Op.cit.
3
Idem.
* Article 66 du code de la famille algérien.
> Nadia Ait-Zai, Op.cit.
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physical and moral health. However, a mother’s work cannot constitute a ground for
terminating her right to custody. In all instances, the interest of the child must be
taken into account.

The presiding magistrate has authority to order, upon request, temporary
measures relating to financial support, the custody of children, visiting rights and
accommodation.

The Algerian Family Code conforms to the principle of the overriding importance
of the child’s interests. Accordingly, a mother has priority right over the custody of
the children followed by the father; in the great majority of cases, Algerian civil courts
have awarded custody of children to their mothers. Where this is the case, the father
is required to provide a decent dwelling, or failing that, financial support in an
amount adequate to cover the cost of rental accommodation, so that the mother
can exercise her custody under acceptable conditions; Lastly, a working mother can
no longer be deprived of her right of custody.

The father has an obligation to furnish children under their divorced mother’s
custody with decent lodging'. It also establishes that in case of divorce, where the
wife has been granted custody, she is to be maintained in the marital home, until the
execution of any judicial decision dealing with housing. This is a major improvement
to the 1984 Family Code which provided that the marital home belonged to the
husband in case of divorce. This may serve to reduce the number of divorced or
repudiated women who are forced to live in the streets with their children in

Algeria. However, there are no rights to the matrimonial home for a woman if the
marriage did not result in children.

! Article 72 du code de la famille algérien
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